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Minutes of the Audit, Risk and Improvement Committee Meeting 

held on Tuesday 6 December 2022 

in the Flannel Flower, Civic Centre, Dee Why 

Commencing at 2.03 pm 

 

ATTENDANCE: 

Voting Members of the Committee 

Chair Stephen Horne (Chair) 
Member Mark McCoy (remote) 
Member Sarah Richardson (remote) 
Member Julie Walton 
Member Bianca Crvelin (remote) 
Member Sarah Grattan 
Member Sue Heins (remote) 
 

Council Officers (non-voting)  

Ray Brownlee PSM Chief Executive Officer 
Jeff Smith Director Corporate & Legal 
Karen Twitchett Director, Workforce & Technology 
David Walsh Chief Financial Officer 
Sally Hall Executive Manager Internal Audit & Complaints Resolution 
Sarah Dunstan Executive Manager Governance and Risk 
Mark Jones Executive Manager Strategy & Performance 
Naren Gangavarapu Chief Information Officer 
Michael McDermid Manager, Corporate Strategy 
Aline Fernandes Internal Auditor 
Claudia Brodtke Senior Advisor, Governance 
Justin Hurst Team Leader, Management Accounting 
Elspeth Cronin Executive Manager Customer Service 
 

Council Auditors (non-voting)  

Ms Aisling Kilgannon Internal Audit, Senior Manager, KPMG 
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Note: The Committee met in camera prior to the ordinary meeting commencing 

1.0 APOLOGIES 

Apologies were received from Karen Taylor. 

2.0 DISCLOSURES OF INTEREST 

There were no disclosures of interest.  

3.0 CONFIRMATION OF MINUTES 

3.1 MINUTES OF AUDIT, RISK AND IMPROVEMENT COMMITTEE MEETING HELD 13 
SEPTEMBER 2022 

COMMITTEE RESOLUTION 

That the minutes of the Audit, Risk and Improvement Committee meeting held 13 September 2022, 
copies of which were previously circulated to all members, are hereby confirmed as a true and 
correct record of the proceedings of that meeting, with minor changes accepted. 

 

3.2 MINUTES OF EXTRAORDINARY AUDIT, RISK AND IMPROVEMENT COMMITTEE  
HELD 13 SEPTEMBER 2022 

COMMITTEE RESOLUTION 

That the minutes of the Extraordinary Audit, Risk and Improvement Committee  held 13 September 
2022, copies of which were previously circulated to all members, are hereby confirmed as a true 
and correct record of the proceedings of that meeting, with minor changes accepted. 

 

4.0 ITEMS RESOLVED BY EXCEPTION 

Nil. 
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5.0 ACTION ITEMS FROM MINUTES 

5.1 ACTION ITEMS UPDATE 

PURPOSE 

To provide the Audit, Risk and Improvement Committee with a progress update on the actions 
arising from the minutes of previous meetings of the Committee. 

COMMITTEE RESOLUTION 

The Audit, Risk and Improvement Committee noted the progress on actions arising from the 
minutes of previous meetings. 

 

6.0 STANDING ITEMS 

6.1 VERBAL UPDATE BY THE CHIEF EXECUTIVE OFFICER 

PURPOSE 

To provide the Committee with a brief update on current issues, particularly those relating to areas 
of potential risk for Council. 

 
DISCUSSION 
 
The Chief Executive Officer (CEO) introduced the new Executive Manager of Internal Audit & 
Complaints Resolution, Sally Hall. 
 
The CEO raised the following matters for discussion: 
 

 The upcoming Enterprise Resource Planning project 
 The reappointment of Council’s directors for a five-year term 
 The recent discussion of the disclosures of interest at the October Council meeting 
 Council’s Property Strategy 
 The impacts of COVID-19 on resourcing and the operations of Council, including on capital 

works programs. 
 

COMMITTEE RESOLUTION 

The Audit, Risk and Improvement Committee noted the verbal update by the Chief Executive 
Officer. 
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6.2 FINANCE UPDATE 

Note : David Walsh and Justin Hurst joined the meeting for this item 

PURPOSE 

To provide an update on the financial performance of the Council as at 30 September 2022. 

 
DISCUSSION 
 
David Walsh, Chief Financial Officer and Justin Hurst, Team Leader Management Accounting 
presented the highlights of the report to the Committee. 
 
The following points were discussed: 
 

 The storm related expenses which continue to impact the financial performance of Council 
 The impact of forecast Reserve Bank rate rises – that the full impact of inflation was not yet 

flowing through to expenses 
 The anticipated costs required for the Enterprise Resource Planning Project. 

 

COMMITTEE RESOLUTION 

The Audit, Risk and Improvement Committee noted the finance update as at 30 September 2022. 

 

8.1 GOVERNANCE AND RISK MANAGEMENT UPDATE 

Note: This item was moved ahead of the listed agenda order 

PURPOSE 

To provide the Audit Risk and Improvement Committee with an update on governance and risk 
management activities.   

DISCUSSION 

Sarah Dunstan, Executive Manager Governance & Risk raised the following: 

 The status of Council’s policies 
 That a review of Council’s statutory delegations is currently underway 
 A request for feedback on the draft risk framework documents. 

 
The Committee discussed the following items: 
 

 Feedback regarding the draft policy and risk appetite statement including KPIs  
 The operational risks above tolerance including discussion on the residual risk rating for 

disclosures of interest  
 The process of refreshing the risk framework 
 The Council’s setting of risk tolerances and acceptance of risks above tolerance 
 The regularity of IT penetration testing. 
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COMMITTEE RESOLUTION 

The Audit, Risk and Improvement Committee noted the governance and risk management update 
and shared feedback on the updated risk framework documents.  

 

6.3 PERFORMANCE REPORTING UPDATE - SEPTEMBER 2022 

Note 1: Ray Brownlee left the meeting at 2.59pm and returned at 3.23pm 

Note 2: Mark Jones, Elspeth Cronin and Michael McDermid joined the meeting 

PURPOSE 

To report on performance as at September 2022 against measures in Council’s Operational Plan 
2022/23. 

 
DISCUSSION 
 
Mark Jones, Executive Manager Strategy & Performance presented on an overview of the item. 
 

COMMITTEE RESOLUTION 

The Audit, Risk and Improvement Committee noted the report. 
 

7.0 IMPROVEMENT 

7.1 BESPOKE BENCHMARKING PILOT - CUSTOMER SERVICE 

Note: Mark Jones, Elspeth Cronin and Michael McDermid joined the meeting. 

PURPOSE 

To provide an update on Council’s Bespoke Benchmarking Program. 

 
DISCUSSION 
 
Mark Jones, Executive Manager Strategy & Performance presented on an overview of the item.  
 
The committee discussed a number of points including: 
 

 Call response times 
 Call centres vs customer services counters 
 The future of the Benchmarking Program 
 First contact resolutions. 
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COMMITTEE RESOLUTION 

That the Audit Risk and Improvement Committee note the findings of the bespoke benchmarking 
pilot on the service of Customer Service.  

 

7.2 CONTINUOUS IMPROVEMENT UPDATE 

Note: Mark Jones, Elspeth Cronin and Michael McDermid joined the meeting. 
 

PURPOSE  

To provide the Committee with an update on the Northern Beaches Council’s continuous 
improvement program.  
 
DISCUSSION 
 
Mark Jones, Executive Manager Strategy & Performance presented on an overview of the current 
service review framework and system, and provided a summary of the total programs and the 
status of these programs. 
 
The Committee discussed the following in relation to this item: 
 

 How the Committee will be used as a forum to assess service levels 
 How data analytics in relation to these programs will be completed. 

 

COMMITTEE RESOLUTION 

That the Audit, Risk and Improvement Committee note the progress of Council’s multifaceted 
continuous improvement programs. 

8.0 FRAUD AND RISK MANAGEMENT 
Note: Item 8.1 was moved ahead of the listed agenda order 

8.2 NORTHERN BEACHES COUNCIL CYBERSECURITY UPDATE 

Note: Naren Gangavarapu joined the meeting for this item 

PURPOSE 

To present to the Audit Risk and Improvement Committee an update on the actions and controls in 
place to achieve, monitor and maintain Council’s cyber risk tolerance.  
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DISCUSSION 
 
Naren Gangavarapu, Chief Information Officer presented some key callouts to the committee 
including: 
 

 The increasing span and frequency of cyber-attacks 
 The impact of incidents on the staffing of IT service desk 
 Councillors attending a briefing from Cyber NSW 
 The variety of methods used by attackers 
 The financial impacts of IT security 
 Preventative and post incident damage prevention 
 Building a cyber risk culture and building capability – cyber risk is a business issue, not just 

limited to a tech issue. 
 
 The Committee discussed a number of points including: 
 

 The number of websites owned and operated by Council 
 Current IT Security projects which are underway 
 Application control – including a review of licencing 
 Seeking external legal advice around Australian privacy laws 
 Internal resourcing/external resourcing 
 Ransom payments. 

 
 

COMMITTEE RESOLUTION 

The Audit, Risk and Improvement Committee noted: 

1. The progress made to date in line with the cybersecurity roadmap.  

2. The heightened cyberattacks on the Council environment leading to a high risk of 
compromise. 

3. That several risks will go above tolerance (to extreme) due increasing cyberattacks.  
 

4. Legislative changes from state and federal level constantly monitored as changes may 
impact on Council’s ability to comply with policies around cybersecurity, privacy, and data 
breaches.  
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9.0 SPECIAL AGENDA ITEMS 

9.1 ANNUAL INVESTMENT POLICY REVIEW 

Note: David Walsh joined the meeting 

PURPOSE 

To provide the Investment Policy to the Audit, Risk and Improvement Committee for review in 
accordance with that Policy. 

 
DISCUSSION 
 
David Walsh, Chief Financial Officer spoke to this item. 
 
The committee discussed the following points in relation to this item: 

 How Northern Beaches Council Investment Policy compares to other Councils  
 The lengthening of the portfolio maturity.   

 

COMMITTEE RESOLUTION 

The Audit, Risk and Improvement Committee noted the review of the Investment Policy and that no 
changes to the Policy are proposed. 

10.0 EXTERNAL AUDIT  

Nil. 

11.0 INTERNAL AUDIT 

11.1 COMPLAINTS RESOLUTION TEAM UPDATE REPORT 

PURPOSE 

To present to the Audit Risk and Improvement Committee information relating to complaints 
received, including alleged breaches of the Code of Conduct, complaints made under the Public 
Interest Disclosures Act 1994 (PID), and referrals to or from the Independent Commission Against 
Corruption (ICAC) and the NSW Ombudsman. 
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DISCUSSION 
 
Sally Hall, Executive Manager Internal Audit & Complaints resolution spoke to this item with a key 
highlight being the trend of complaints decreasing over the past few months.  
 
The Committee discussed the following items in relation to this matter: 
 

 Awareness for complaints 
 The upcoming change in Public Interest Disclosure legislation  
 The causes of the downward trend in complaints. 

 

COMMITTEE RESOLUTION 

The Audit Risk and Improvement Committee noted the report. 

 

11.2 INTERNAL AUDIT UPDATE REPORT 

PURPOSE 

To provide an update to the Audit, Risk and Improvement Committee on all aspects of Internal 
Audit work since the last meeting.  

 
DISCUSSION 
 
Sally Hall, Executive Manager Internal Audit & Complaints provided an update on this item with 
Council currently at the five month mark of the Internal Audit Plan. 
 
The Committee discussed the following in relation to this item: 
 

 Software licencing and costs 
 Work Health and Safety follow up 
 Drivers and actions regarding the recruitment audit including measures being implemented 

in response  
 The methodology of the recruitment audit and access granted to auditors and data 

governance within the People Central module 
 The Committee noted a follow up audit will take place within the next 12 months, to review 

progress of recommendations, and a check of any closed recommendations. 
 

COMMITTEE RESOLUTION 

The Audit, Risk and Improvement Committee noted the report. 
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12.0 GENERAL BUSINESS 

12.1 AGENDA ITEMS FOR NEXT MEETING 

PURPOSE 

To discuss with the Committee the proposed agenda items for the next meeting. 

 

COMMITTEE RESOLUTION 

The Committee noted the forward agenda.  

13.0 NEXT MEETING 

Tuesday 14 March 2023 

 

The meeting closed at 4.40pm. 
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Minutes of the Community Safety Advisory Committee 

held on Thursday 24 November 2022 

in Manly Town Hall 

Commencing at 9:30am 

 

ATTENDANCE: 

Committee Members 

Cr Sue Heins Curl Curl Ward - Deputy Mayor - Chair 
Cr Candy Bingham Manly Ward 
Cr Ruth Robins Narrabeen Ward 
Cr Michael Gencher Pittwater Ward 
Supt Patrick Sharkey Northern Beaches Police Area Command 
Narelle Hand Northern Beaches Domestic Violence Interagency 
Antoin Cullen Northern Beaches Mental Health Interagency 
Melissa Palermo Northern Sydney Local Health District 
Melinda Daley Northern Sydney Primary Health Network - representing 

Lynelle Hales 
Wendy Finianos Community Representative – Curl Curl Ward 
Mary Brearton Community Representative – Narrabeen Ward 
Sue Johansson Community Representative – Pittwater Ward 

Council Officer Contacts 

Kylie Walshe Executive Manager Community, Arts and Culture 
Will Wrathall Manager, Youth and Community Development 
Darren Greenow Manager, Regulatory Support – representing Azmeena Kelly 
Kath Young Community Safety Coordinator 
Helen Askew Program Support Officer, Youth and Community Development 

Guest 

Russell Peake Manager, Social Planning and Services 
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1.0 ACKNOWLEDGEMENT OF COUNTRY 

The Deputy Mayor acknowledged the traditional custodians of the land on which the meeting 
gathered, and paid respect to Elders past and present. 

2.0 APOLOGIES  

Apologies were received from: 

Cr Michael Regan Mayor - Frenchs Forest Ward 
Aileen Ogilvie  Northern Beaches Community Drug Action Team 
Kevin Kingsbeer Northern Sydney Housing and Homelessness Interagency 
Lynelle Hales  Northern Sydney Primary Health Network 
Libby Paulsen  Community Representative – Frenchs Forest Ward 
Sam King  Northern Beaches Youth Interagency 
Ray Brownlee  CEO, Northern Beaches Council 
David Kerr  Director Community and Belonging, Northern Beaches Council 
Azmeena Kelly Executive Manager Environmental Compliance, Northern Beaches  
   Council 
 
The following members were not in attendance: 
 
Doug Brooker  Northern Beaches Liquor Accord 
 

3.0 DISCLOSURES OF INTEREST 

There were no disclosures of pecuniary or non-pecuniary conflicts of interest.  

4.0 CONFIRMATION OF MINUTES OF PREVIOUS MEETINGS  

4.1 MINUTES OF COMMUNITY SAFETY ADVISORY COMMITTEE MEETING HELD 1 
SEPTEMBER 2022 

RECOMMENDATION 

That the minutes of the Community Safety Advisory Committee meeting held 1 September 2022, 
were accepted as a true and correct record of the proceedings of that meeting. 

 

  



 

  ATTACHMENT 1 
Minutes - Community Safety Advisory Committee - 20221124 - Confirmed 

ITEM NO. 10.1 - 28 MARCH 2023 
 

17 

  

 

  MINUTES OF COMMUNITY SAFETY ADVISORY COMMITTEE 

24 NOVEMBER 2022 

 

Page 4 of 11 

5.0 ACTIONS UPDATE  

5.1 ACTIONS UPDATE  

The following information was received and noted by the Committee. 
 
MEETING OF 2 JUNE 2022 
 

ITEM 
NO. 

ACTION 
RESPONSIBLE 
OFFICER 

ACTION UPDATE 

4.5.1 Investigate a sector or key community 
representative for seniors to join the 
Community Safety Advisory Committee 

Kath Young Complete.   

Refer to this meeting’s 
Agenda Item 6.5. 

  
MEETING OF 1 SEPTEMBER 2022 
 

ITEM 
NO. 

ACTION 
RESPONSIBLE 
OFFICER 

PROGRESS 

6.1.1 

Share with networks and the community 
that the reporting of crime, no matter 
how small, is essential to provide 
evidence and identification of patterns. 
Report crimes via the Police Portal or 
Crime Stoppers.  

Committee 
members 

Complete. 

Agenda Committee 
members encouraged to 
continue to share this 
when relevant. 

6.1.2 

Research and report on Council’s 
process of investigating damage to 
Council facilities when video evidence 
comes to attention via social media. 

Community 
Safety 
Coordinator 

Complete.  

Refer to discussion. 

6.3 

Form a Working Group to progress the 
Community Safety Plan 2021-2026 
action regarding sexual assault and 
report back to the Community Safety 
Advisory Committee on progress. 

Committee 
members 

Complete.  

Refer to this meeting’s 
Agenda Item 6.5. 

 
DISCUSSION 
 
Action Item 6.1.2 Damage to Council facilities 
 
Council has facility to scan TV, radio and news articles for reports with local relevance, however, 
has no formal facility to analyse social media for information on damage to Council facilities.  
 
Community members are encouraged to report criminal incidents directly to the NSW Police 
Force Community Portal on 131 444 or online, or to Crimestoppers on 1800 333 000 or online.   
 
Information about graffiti on Council property can also be reported to the Council’s Customer 
Service Team.  Council’s graffiti removal contractors will then be able to access this information 
and schedule removal. 
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6.0 AGENDA ITEMS  

6.1 POLICE REPORT  

 
Superintendent Patrick Sharkey provided an update on the Northern Beaches Local Area 
Command Police matters and requested the Committee hold in confidence Police matters 
discussed during the meeting. 
 
The NSW Bureau of Crime Statistics and Research (BOCSAR) quarterly data was discussed, 
and crime trends were noted. A recent spike in property theft offences was largely associated 
with offenders entering unlocked homes and cars. Offenders are also accessing car keys left in 
unlocked homes to facilitate car theft. Regular licenced premises and firearms inspections are 
being undertaken. 
 
Preparing for Summer 
Emergency Management meetings have been conducted throughout 2022.  Summer 
preparedness meetings have been held with stakeholders including Council, Rural Fire Service, 
SES, Marine Rescue and Water Police. Additional Police, including Licensing Police, are active 
every Friday and Saturday night to manage alcohol related crime throughout the Northern 
Beaches.   
 
Suicide Prevention 
Self-harm and suicide responses were discussed. Progress and actions of the Northern Beaches 
Suicide Response Steering Group were discussed.  
 
Domestic Violence 
Matters relating to domestic violence were highlighted. The Committee was assured that these 
matters are important to Police, and it was noted that audio recording of victim statements has 
recently been introduced to avoid furthering victim trauma. Police and Council support the 
Northern Beaches Domestic Violence Network and the 16 days of Activism against Gender 
Based Violence was highlighted a current initiative. 
 
Community Awareness 
The Committee was encouraged to share with their networks the following key messages: 

• Lock your cars and houses and secure your keys 

• Report crime to Police at the time of the incident 

• Support police by providing statements and cooperating with investigations. 
 

DISCUSSION 

Congratulations were extended to Superintendent Sharkey and the Northern Beaches Police 
Area Command on their efforts to identify and address local crime, their support of the 
community and on the results of their work. 
 
Social media relating to Mona Vale Police Station was discussed. Superintendent Sharkey 
confirmed that this station is staffed 24 hours a day, 7 days a week. There are no plans to close 
this facility or reduce the Police presence north of Narrabeen Bridge. When officers at Mona 
Vale Police Station are engaged in other matters, an overflow phone diversion to Dee Why 
Police Station is activated. 
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ITEM 
NO. 

ACTION 
RESPONSIBLE 
OFFICER 

DUE DATE 

6.1 

Council staff to report on the progress and 
actions of the Northern Beaches Suicide 
Response Steering Group as a standing 
Agenda item for the Committee. 

Will Wrathall 16 February 2023 

 

 

6.2 ENVIRONMENTAL COMPLIANCE REPORT 

Representing the Executive Manager Compliance, the Manager Regulatory Support provided an 
overview and presentation on compliance and regulatory statistics in relation to: 

• Companion animal management 
o Dog attack data was discussed. 
o Changes to the Companion Animals Register and online Pet Registry with particular 

reference to the annual permits for non-desexed cats and restricted and dangerous 
dogs. 

o Registration and microchipping is required for cats over 4 months. 
 

• Rangers  
o Nightly patrols are being conducted at East Esplanade, Manly. 
o Impounding Act 1993 being repealed and replaced with the Public Space 

(Unattended Property) Act 2021: 
▪ Includes shopping trolleys and all registered vehicles (cars, trailers, caravans, 

boat trailers) being removed from public spaces after being unattended in the 
same place for 28 days 

▪ Onus is on the owner to ensure items/vehicles are not left unattended 
▪ Enforcement will commence from March 2023 
▪ Council is currently developing website information and notifications 
▪ Office of Local Government is developing broader education program during 

transition period. 
o The intention is that the community remove belongings from public spaces and store 

them on private property or commercial storage, not relocate to another public space. 
o Infographic explaining notifications will be circulated with the Draft Minutes. 

 

• Proactive Compliance 
o Arborvirus surveillance program will run during the warmer months 
o In conjunction with NSW Health, a tank water ‘in close proximity’ pilot program is 

being undertaken 
o Environmental Health Officers are undertaking food outlet inspections, including 

education and inspections relating to market stalls. 

The Compliance presentation will be circulated with the Draft Minutes. 

DISCUSSION 

Markets and monitoring of car parking in surrounding streets was discussed. The Committee 
was advised that parking officers proactively patrol in the vicinity of Pittwater RSL however, 
streets without kerb and gutter are difficult to manage. 
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6.3 E-CIGARETTES (VAPING) 

Melissa Palermo, Manager Alcohol and Tobacco Program at Health Promotion Northern Sydney 
Local Health District (NSLHD) recognised the Gayamaygal traditional custodians for the meeting 
in Manly and the Dharawal traditional custodians for where she grew up in Wollongong. 
 
E-cigarettes (vaping) is an increasing area of concern and a presentation on current evidence, 
issues and action relating to e-cigarettes in the Northern Sydney area was provided. A copy of 
the presentation will be circulated with the Draft Minutes. In particular it was noted that: 

• It is illegal to sell e-cigarettes (with or without nicotine) or e-cigarette accessories to a person 
under 18 years of age 

• In spite of the Public Health (Tobacco) Act 2008 which restricts the sale and supply of e-
cigarettes, children and young people are accessing e-cigarettes.  Most of those e-cigarettes 
contain nicotine. 

• For persons over 18, a medical prescription is required to legally access nicotine e-cigarettes 
and liquid nicotine in Australia 

• Persons over 18 are able to legally purchase e-cigarettes that do not contain nicotine 

• Wollongong University 'What's in a vape' study has revealed that to date, they are yet to 
analyse a disposable device that did not contain any nicotine. 

The Health Promotion Team is working towards addressing vaping issues by: 

• Developing the NSW Health: The facts about vaping campaign 

• Developing fact sheets for young people, parents and schools 

• Sharing the NSLHD Vaping and Young People Survey Results Report with local 
organisations. 

If community members think a tobacco or e‑cigarette retailing law has been broken, they are 
encouraged to report by calling the Northern Sydney Public Health Unit on (02) 9485 6911 or 
report to the an online reporting portal. 

Further information is available to support the community: 
• NSLHD webinar for parents and teachers: NSLHD Vaping in Children and Young People 

Recording (office.com) 
• NSW Health Quit line on 13 7848 (13 QUIT) and iCanQuit 
• Alcohol and Drug Foundation (ADF) Guide to talking about vaping with young people  
• ABC Life Matters Podcast, ‘How to talk to teens about vaping’ 

DISCUSSION 

High level regulation was discussed. The Therapeutic Goods Administration and Border Force 
Patrols endeavour to regulate at the point of entry. Fair Trading also have a role in regulation. 

Confidence in e-cigarettes advertised as non-nicotine products is low. Smoking and using e-
cigarettes are banned in all enclosed public areas and certain outdoor public areas, under 
the Smoke-free Environment Act 2000 and the Smoke-free Environment Regulation 2016. 

The Committee was asked to share the presentation information and resources with networks 
and Northern Beaches community members to improve understanding of this issue. 

ITEM 
NO. 

ACTION 
RESPONSIBLE 
OFFICER 

DUE DATE 

6.3 

Investigate and report back to the Committee, the 
opportunity to update Council signage and website 
to include vaping and e-cigarettes information.  

Kath Young 
16 February 
2023 
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6.4 DRAFT YOUTH VOICE ACTION PLAN 

The Manager Social Planning and Services provided an overview and presentation on the draft 
Youth Voice Action Plan.  The draft Plan reflects work undertaken over the last 12 months to 
understand what it is like to be a young person on the Northern Beaches and supports young 
people to be more active contributors in community life. 

The draft Plan outlines five years of action for youth development that will support and engage 
young people. 

Key safety issues raised by young people during consultations included: 

• Safety on public transport and in public spaces 

• The importance of events and community connections 

• Housing 

• Online safety and how that links to mental health 

• Alcohol and other drugs – the importance of role modelling by adults and the desire for 
opportunities to socialise in places that are alcohol-free.   

At its recent Council meeting, Councillors agreed to place the draft Youth Voice Action Plan on 
public exhibition. Community comment is invited from 1 December 2022 to 28 February 2023. 
Following the exhibition period and collation of responses, Council will reconsider the draft 
Action Plan in early 2023. 

The presentation will be circulated with the Draft Minutes. 

 

6.5 COMMUNITY SAFETY COORDINATOR UPDATE  

The Community Safety Coordinator addressed items previously circulated in the Agenda. 
 
Item 4.5.1 Seniors Sector representative  
Further to this action from the 2 June 2022 meeting, the following update is provided. 
 
A range of senior groups were considered to represent the seniors sector on the Community 
Safety Advisory Committee. Current membership of the Committee includes the Chairs of 
various interagencies representing key stakeholders under the Community Safety Plan.  The 
Northern Sydney Community Network was identified as the relevant interagency for seniors.  
 
The Community Safety Advisory Committee members in attendance unanimously agreed to 
invite a representative of the Northern Sydney Community Network to join the Committee. 
 
Action Item 6.3 Sexual Assault Prevention and Response Working Group 
Further to this action from the 1 September 2022 meeting, the following update is provided. 
 
The Working Group is now established and met on 14 November 2022. Priority areas for action 
were discussed however advice from Northern Sydney Sexual Assault Service (SAS) is being 
sought prior to Group actions being determined. A representative from the SAS will attend the 
next Working Group meeting to assist discussion.  In the interim a draft guide is being prepared 
with the intention of providing services with clear information on: 
 

• 24/7 referral points for victims of sexual assault 

• Reporting options for victims. 
 
It is intended this guide will lead to a landing page on Council’s internet with more information 
and links for services and victims. 
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Manly Ward representative 
The selection process for a Manly resident has been completed and is being forwarded to 
Council’s CEO for endorsement. 
 
Police and Council Operational meeting 
Items included in the 29 September 2022 meeting and listed within the Agenda were noted and 
briefly discussed. 
 

ITEM 
NO. 

ACTION 
RESPONSIBLE 
OFFICER 

DUE DATE 

6.5 

Invite a representative of the Northern Sydney 
Community Network to join the Community 
Safety Advisory Committee. 
 

Kath Young 
16 February 
2023 

 

7.0 GENERAL BUSINESS  

MoWaNa Safe Space 
Sue Johansson provided an update on the MoWaNa Safe Space which is being established in 
partnership with Roses in the Ocean .  The community led safe space will be temporarily located 
at 8-10 Waratah Street, Mona Vale 

MoWaNa is planned to begin operating from Friday 16 December 2022* at the following times: 

• Friday and Saturday nights - 5.00pm - 9.00pm* 

• 23, 24 and 25 December - 10.00am - 9.00pm* 

• 30 and 31 December - 10.00am - 9.00pm.* 
 
(*Note:  It has since been decided that MoWaNa will not be open on the above dates.  The 
Safe Space will open on a date yet to be confirmed.) 
 
Trained volunteers will be in attendance to support visitors to the Safe Space.  Volunteers have 
also obtained Police and Working with Children checks. To assist community education and 
Committee members to share the information, clear messaging about the MoWaNa Safe Space 
was requested. 
 
Changes to Committee meeting times and structure 
The Committee considered and agreed to change future meetings as follows: 

• Future meetings to begin at 9am 

• Invite local Federal and State Members of Parliament to attend as visitors to the 16 
February 2023 meeting 

• Review the Community Safety Advisory Committee Terms of Reference to reintroduce 
inclusion of local Federal and State Members of Parliament as members of the 
Committee and submit recommendation for Council’s consideration. 

Liquor Licencing Reform 
The NSW Government is proposing liquor licensing reform and is inviting comments via  
https://www.haveyoursay.nsw.gov.au/liquor-licensing-reform. Consultation is open until on 
Tuesday 13 December 2022. 
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ITEM 
NO. 

ACTION 
RESPONSIBLE 
OFFICER 

DUE DATE 

7.1 
Share with the Committee clear messaging about the 
MoWaNa Safe Space 

Sue Johansson ASAP 

7.2 Change future Committee Meeting start time to 9am Kath Young ASAP 

7.3 

Invite local Federal and State Members of Parliament 
to attend as visitors to the 16 February 2023 
Community Safety Advisory Committee Meeting 

Kath Young ASAP 

7.4 

Review the Community Safety Advisory Committee 
Terms of Reference to reintroduce inclusion of local 
Federal and State Members of Parliament as 
members of the Committee and submit 
recommendation for Council’s consideration. 

Kath Young ASAP 

 

 

SUMMARY OF ACTIONS 

ITEM 
NO. 

ACTION 
RESPONSIBL
E OFFICER 

DUE DATE 

6.1 
Council staff to report on the progress and actions of 
the Northern Beaches Suicide Response Steering 
Group as a standing Agenda item for the Committee. 

Will Wrathall 
16 February 

2023 

6.3 
Investigate and report back to the Committee, the 
opportunity to update Council signage and website 
to include vaping and e-cigarettes information. 

Kath Young 
16 February 

2023 

6.5 
Invite a representative of the Northern Sydney 
Community Network (From the Beach to the Bush) 
to join the Community Safety Advisory Committee. 

Kath Young 
16 February 

2023 

7.1 
Share with the Committee clear messaging about 
the MoWaNa Safe Space. 

Sue 
Johansson 

ASAP 

7.2 Change future Committee Meeting start time to 9am. Kath Young ASAP 

7.3 

Invite local Federal and State Members of 
Parliament to attend as visitors to the 16 February 
2023 Community Safety Advisory Committee 
Meeting. 

Kath Young ASAP 

7.4 

Review the Community Safety Advisory Committee 
Terms of Reference to reintroduce inclusion of local 
Federal and State Members of Parliament as 
members of the Committee and submit 
recommendation for Council’s consideration. 

Kath Young ASAP 

The meeting concluded at 11.39am 
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This is the final page of the minutes comprising 10 pages  
numbered 1 to 10 of the Community Safety Advisory Committee meeting  

held on Thursday 24 November 2022 and confirmed on Thursday 16 February 2023 
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1 NAME 

Community Safety Advisory Committee 

2 PURPOSE AND OBJECTIVES 

The purpose of the Community Safety Advisory Committee (the Committee) is to provide 
guidance to Council on community safety issues impacting the Northern Beaches. 

The Committee will have the following objectives: 

• Monitor crime trends. 

• Advise Council on emerging crime prevention and community safety issues impacting 
the Northern Beaches. 

• Monitor implementation of the Community Safety Plan.  

• Inform the future development of the Community Safety Plan. 

• Provide guidance to Council, as required, on issues relating to the development of 
Council strategies and services aimed at enhancing and improving community safety.  

The role of this Committee is purely advisory and may not commit Council resources.  The 
Committee is to work within the framework of the Community Strategic Plan and does not deal 
with operational matters.  It should be noted that employees of the Council are not subject to 
the direction of the Committee or any of its members.  

3 COMMITTEE CHARTER 

The Community Safety Advisory Committee operates according to these Terms of Reference 
and their relevant Charter.  Terms of Reference and Charters are adopted by resolution of 
Council and may also be amended by Council from time to time.  The scope of the Committee 
is detailed in the respective Charter (refer Attachment 1). 

4 MEMBERSHIP 

a) Membership of the Committee is comprised of up to 26 representatives of a range of 
stakeholder groups relevant to community safety and the delivery of the Community 
Safety Plan.   

b) The Mayor and 4 Councillors (up to 1 per Ward) will be appointed.  

c) In addition to Councillors, membership of the Committee is comprised of up to 21 
representatives of a range of stakeholder groups relevant to community safety. The 
membership composition is detailed in the Charter (refer Attachment 1).  

d) All members of this Committee have an obligation to: 

• Attend all meetings scheduled for the Committee. 

• Objectively consider and actively participate in group deliberations. 

• Review relevant documents and provide feedback to the Committee where 
necessary, including occasional out-of-session consideration of time-bound 
matters that may fall outside the meeting schedule. 

• Endeavour to convey the views of the broader community, network or peak agency 
they are representing. 

• Maintain and respect the confidential nature of the meeting and other members. 
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5 ELIGIBILITY 

a) All Councillors are eligible to nominate for membership on the Committee. Appointments 
will be determined and endorsed by Council. 

b) Council will invite representation from the stakeholder groups outlined in the Charter. 

c) Representatives of networks /peak agencies must possess such skills, expertise, 
experience or special affiliation to be able to contribute to the Committee purpose and 
objectives. 

d) The selection of members will be undertaken in accordance with Council’s Policy for 
Community Committee Framework and Appointment of Community and Stakeholder 
Representatives. 

e) A person appointed to the Committee shall continue as a member of the Committee for 
the period outlined in Term of Office. 

f) Should a representative vacancy occur during the terms of appointment, a new 
representative will be sought from the stakeholder group. 

g) Membership will be reviewed annually and if necessary, adjusted in accordance with the 
recommendation from the Committee. 

6 TERM OF OFFICE 

To assist with maintaining effectiveness and the continuity of knowledge within the Committee 
the terms of Councillors and other Committee members have been staggered.  The aim is for 
established members to provide assistance to incoming Councillors after the council election 
and 12 months later, reciprocally from Councillors to incoming community members.  

a) The term for Councillors on the Committee is two (2) years or 12 months following the 
election of new Council.  

b) The term for other members on the Committee is four (4) years commencing within 12 
months after the election of Council.  

c) All Councillor memberships will cease during the election caretaker period. New 
Councillors should be appointed to the Committee at the earliest opportunity following 
the election.   

d) The terms above are subject to the conclusion of the Committee, when all memberships 
cease. 

7 SUPPORT PROVIDED 

a) Council will provide necessary resources to the Committee.  This will include the venue 
and administrative support such as facilitating and running the meeting, preparation and 
distribution of the notice of meeting, agenda and the recording of the minutes. 

b) The Community, Arts & Culture Business Unit is responsible for managing the 
Committee and will be the main point of contact for members on Committee related 
matters.   

c) Council staff in the areas of Community Development and Environmental Compliance 
will be available to provide guidance and assistance where appropriate.  The role of 
these representatives is to provide guidance on: 

• Status of current issues 

• Broad policy objectives 

• Local Government regulations and relevant legislation. 
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8 TIMETABLE FOR MEETINGS 

a) The Committee is to meet quarterly (four (4) times) throughout the year. 

b) A meeting will be limited to a maximum of two (2) hours duration unless the group 
resolves to extend the meeting to a particular time or until the completion of business. 

c) The schedule of meeting dates and venues will be provided to the members in advance 
and an agenda will be provided at least 7 days prior to meeting. 

9 ATTENDANCE AT MEETINGS 

a) All members are expected to attend the meetings, or otherwise tender their apologies to 
either the Chair or lead Council Officer. 

b) If unable to attend, members may delegate their position to another member of their 
organisation, in consultation with the Chair or Lead Council Officer. 

c) No member should be absent for more than two (2) consecutive meetings without first 
seeking, and being granted, leave by the Chair.  Without being granted such leave in 
these circumstances, the person’s membership will be re-evaluated. 

d) While other Councillors may attend Committee meetings as observers, the meetings will 
not be open to other members of the public. 

e) On the invitation of the Chair or lead Council Officer, individuals or organisational 
representatives may be invited to attend a meeting in a one off guest capacity for the 
purposes of giving presentations or providing specific advice or expertise.  

10 MEETING PRACTICES AND PROCEDURES 

a) The Council will ensure that each meeting is properly recorded with the use of minutes, 
which will be reported to Council. 

b) The quorum for each meeting will be one half plus the Mayor or another Councillor.  If a 
quorum is not present within 30 minutes within the commencement time of the meeting, 
it will become an informal meeting with no recommendations or decisions made. 

c) The Mayor is the Chair of the Committee or their nominated representative. 

d) The Chair directs the progress of the Committee meeting. Subject to any determination 
by the Chair, each item is to be dealt with in the order in which it appears on the agenda.  

e) The Chair role is to facilitate the conduct of the meetings and ensure the Committee 
focuses on its primary purpose and objectives. 

f) This Committee is advisory in purpose and should have the intention of reaching 
consensus when endorsing items and recommendations.  It has no authority to make 
decisions on behalf of Council. 

g) It will be at the discretion of the Chair when a matter is to be put to the vote.  In such 
circumstances voting is to be by way of a show of hands.  For a vote to be carried the 
matter must be supported by a majority of members present, with the Chair having a 
casting vote in the event the vote is tied (or Deputy in the absence of the Chair). 

11 CODE OF CONDUCT 

a) All members of the Committee are required to observe Council’s Code of Conduct and 
any other policy or requirement applicable to the proper functioning of the Committee. 

b) Members shall act in a professional and responsible manner with the information they 
obtain.  
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c) Members must respect each other (often despite differences) and work together to create 
an open and trusting atmosphere.  The group requires openness and honesty in order 
to function well and members should feel free to express their opinions and views without 
fear of recrimination.  

d) A breach of the Terms of Reference may lead to the member being removed from the 
Committee by the Chair.  

e) Members of the Committee do not have the authority to act or speak on behalf of Council 
including representations to the media on Council or the Committee’s behalf. In 
accordance with Council’s Media Policy, the Mayor is the only person permitted to speak 
to the media on behalf of the Council and the Committee. 

f) Conflicts of Interest: Council recognises that community representatives join such groups 
and Committees because of special interests they may have, and Council welcomes 
their expertise. Nevertheless, it is important that Council understands the basis of advice 
it receives from the groups, so members will be requested to declare any organisation 
they may represent. Disclosures of Conflicts of Interest, particularly pecuniary interests 
need to be made by members of the group and recorded in the minutes in accordance 
with section 442 and 443 Local Government Act 1993. 

g) Confidentiality and Privacy: Members may have contact with confidential or personal 
information retained by Council or other agencies.  If so, members are required to 
maintain the security of any confidential or personal information and not access, unless 
the member is authorised to do so. 

12 COUNCIL VALUES 

All members of the Committee and all meeting attendees are expected to observe Northern 
Beaches Council Values outlined below: 

• Trust: because being open brings out our best 

• Teamwork: because working together delivers 

• Respect: because valuing everyone is how we make a difference 

• Integrity: because we are proud of doing what we say 

• Service: because we care as custodians for the community 

• Leadership: because everyone has a leading role 

13 NEXT REVIEW DATE 

a) This Terms of Reference will be reviewed prior to the establishment of a new Committee. 

b) Amendments to this Terms of Reference may only be determined by Council. 
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ATTACHMENT 1 

CHARTER: Community Safety Advisory Committee 

Established: March 2022 Function: To provide guidance to Council on 
community safety issues impacting the 
Northern Beaches. Stakeholder Representative Term 

• Councillors: Appointment for 2 years or until 
election caretaker period. 

• Stakeholder Representatives: Appointment for 
4 years including one year following council 
election. 

Composition/Membership 

The Committee comprises of up to 26 
members representing a range of stakeholder 
groups relevant to the Community Safety 
Plan. 

The Chair is the Mayor or their nominated 
delegate on this group and Deputy Chair as 
elected by the Mayor.  

The following Council members will be 
appointed: 

• Mayor (Chair) and 4 appointed Councillors 
(up to 1 per Ward) 

In addition to Councillors, the group is to 
consist of up to 21 members as follows: 

• Northern Beaches Police Local Area 
Commander or a delegate 

• Domestic Violence Interagency Chair 

• Mental Health Interagency Chair 

• Youth Interagency Chair 

• Northern Beaches Liquor Accord Chair 

• Housing and Homelessness Interagency 
Chair 

• Primary Health Network representative  

• Local Health District Network representative 

• Community Drug Action Team (CDAT) Chair 

• Seniors sector representative 

• 4 local State Members of Parliament or 
delegate 

• 2 local Federal Members of Parliament or 
delegate. 

• 5 Community members representing a 
broad range of strategic views on 
community safety across the Northern 
Beaches (up to 1 member per ward). 

Quorum and Voting 

• The quorum for each meeting will be one half.  

• If a quorum is not present within 30 minutes 
within the commencement time of the meeting, 
the meeting shall become an informal meeting 
with no recommendations or decisions made. 

• The Committee should have the intention of 
reaching consensus when endorsing items and 
recommendations.   

Reporting Procedures 

Minutes of meetings to be reported to Council. 
 

Meetings: 

• The Committee are to meet quarterly (four (4) 
times) throughout the year. 

• The schedule of meeting dates will be distributed 
at the formation of the Committee. 

• Agenda items, time and venue will be provided to 
the members in an agenda at least 7 days prior to 
the meeting. 

Ex Officio Advisors:  
 

• Lead Council Officer: Community Safety 
Coordinator, Executive Manager Community, 
Arts and Culture, Manager Youth and 
Community Development 

Business Unit:  Community, Arts and Culture 

• Additional Council Officers: Executive 
Manager Environmental Compliance, Manager 
Rangers 

Business Unit: Environmental Compliance 

• Council Executive:  Chief Executive Officer, 
Director Community and Belonging 
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Revision History 
 

Revision Date Status TRIM Ref 

1 8/5/2018 Terms of Reference (TOR) and Charter 2018/281599 

2 23/3/2021 076/21 RESOLVED 
Notice of Motion 20/2021 – Community 
Safety Committee Membership  

2021/196893 

3 22/03/2022 065/22 RESOLVED 
Revision of Terms of Reference and 
Charter following election of Council 

2022/089392 

4 27/09/2022 288/22 RESOLVED 
Revision of Terms of Reference to 
include seniors sector representative 

2022/526897 

5 28/03/2023 Draft revised Terms of Reference to 
include local State and Federal 
Members of Parliament 

2022/822717 
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Minutes of the Northern Beaches Local Planning Panel 

held on Wednesday 21 December 2022 

The public meeting commenced at 2.00pm and concluded at 3:09pm. 
 
The deliberations and determinations commenced at 3:23pm following the public meeting and 
concluded at 4.45pm. 
 

 

ATTENDANCE: 

Panel Members 

Annelise Tuor Chair 
Kara Krason Town Planner 
Robert Hussey Town Planner 
Peter Cotton Community Representative 

The meeting considered Item 4.1 deferred from Northern Beaches Local Planning Panel meeting 
that was held on 16 November 2022. The Panel has visited the site personally, or electronically, 
been briefed by Council officers and has had regard to the assessment report, all accompanying 
documentation, submissions from the public and the Proponent and any supplementary reports.   



 

  ATTACHMENT 1 
Minutes of Northern Beaches Local Planning Panel Meeting 21 December 2022 

ITEM NO. 12.1 - 28 MARCH 2023 
 

34 

  

 

  MINUTES OF NORTHERN BEACHES LOCAL PLANNING PANEL 
MEETING 

21 DECEMBER 2022 

 

Page 3 of 8 

 

1.0 APOLOGIES AND DECLARATIONS OF INTEREST 

No apologies.  

In accordance with Section 4.9 of the NSW Government Code of Conduct for Local Government 
Planning Panels, all members prior to the meeting on 16 November 2022 have signed a 
declaration of interest in relation to the item on the agenda. No conflicts of interest were disclosed. 

2.0 MINUTES OF PREVIOUS MEETING  

Nil. 

 

3.0 Category 3 Applications 

Nil.  
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4.0 PUBLIC MEETING ITEMS  

4.1 PEX2022/0001 - 10-12 BOONDAH ROAD, WARRIEWOOD - PLANNING PROPOSAL  

PROCEEDINGS IN BRIEF 

The proposal seeks to amend Pittwater Local Environmental Plan 2014 by rezoning the subject 
site from RU2 Rural Landscape to R3 Medium Density Residential and C2 Environmental 
Conservation, along with other amendments, to enable residential development comprising 40 
dwellings in a 3-storey townhouse typology and 4 affordable housing dwellings for a period of 10 
years in a manor home or 2-storey residential flat building typology. 

The proposal was deferred from the meeting of 16 November 2022 ‘for the applicant to submit a 
response … to the Supplementary Memo dated 14 November 2022, specifically items 2-6’.  

At the public meeting which followed the deferral, the Panel was addressed by two (2) 
representatives of the applicant. 

All additional information submitted to Council was considered, and the Panel’s advice to Council is 
set out below: 

RECOMMENDATION OF PLANNING PANEL 

That the Northern Beaches Local Planning Panel recommend that Council reject the Proponent’s 
Planning Proposal (Planning Proposal) for 10-12 Boondah Road, Warriewood and not forward it to 
the NSW Department of Planning and Environment for a Gateway determination, for the following 
reasons:  
 

A. The Planning Proposal has not demonstrated sufficient strategic merit or site-specific merit, 
and is inconsistent with the following elements of the strategic planning framework: 

  
i. Greater Sydney Region Plan: 

 
Objective 27: Biodiversity is protected, urban bushland remnant vegetation is enhanced  
Objective 36: People and places adapt to climate change and future shocks and stresses  
Objective 37: Exposure to natural and urban hazards is reduced.  

 
ii. North District Plan:  

 
Planning Priority N16: Protecting and enhancing bushland and biodiversity  
Planning Priority N22: Adapting to the impacts of urban and natural hazards and climate 
change  

 
iii. Towards 2040 Local Strategic Planning Statement for the Northern Beaches:  

 
Priority 1: Healthy and valued coast and waterways  
Priority 2: Protected and enhanced bushland and biodiversity  
Priority 8: Adapted to the impacts of natural and urban hazards and climate change  
Priority 15: Housing supply, choice and affordability in the right locations  
 

 
iv. Warriewood Valley Strategic Review Addendum Report adopted 17 November 2014 

and amended 19 December 2017 by Northern Beaches Council and incorporated in 
Clause 6.1 Warriewood Valley Release Area of the Pittwater Local Environmental Plan 
2014.  
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v. Local Planning Directions issued by the Minister for Planning:  
 

Local Planning Direction 4.1: Flood Prone Land  
Local Planning Direction 4.2 Coastal Management 
Local Planning Direction 4.4: Planning for Bushfire Protection 

 
B. The NSW State Emergency Service (SES) has raised significant concerns in relation to 

flood risk, and has indicated it does not support rezonings to enable development on the 
floodplain with risk management strategies that rely on early evacuation, private alarm 
systems, shelter in place, and transfer of residual risk in terms of emergency response to 
the SES, thereby increasing demands on SES resourcing and capabilities and potentially 
increasing risk to life, health and property for both existing and future communities.  
 

C. The Planning Proposal seeks to rezone land within the flood planning area and insufficient 
information has been provided to demonstrate that the proposed development will not: 

  
i. result in a net loss of flood storage in the floodplain;  
ii. result in significant adverse impacts to other properties;  
iii. result in an increased requirement for government spending on emergency 

management services, flood mitigation and emergency response measures;  
iv. adversely affect the safe occupation and efficient evacuation of people; and 
v. place people and property at unacceptable risk at the event of a major flood. 

 
The Panel notes that further information has been provided by the applicant following the 
completion of the Supplementary Memo No 2, and this should be incorporated into the report 
to Council on the Planning Proposal.  

 
D. The Planning Proposal is inconsistent with the objectives of Clause 5.21 Flood Planning of 

Pittwater Local Environmental Plan 2014. 
 

E. The Planning Proposal is likely to result in unacceptable impacts on biodiversity, particularly 
in respect of:  

 
i. failure to site and design development to avoid and minimise impacts to biodiversity; 
ii. removal of the full extent of remnant Bangalay Sand Forest, an Endangered 

Ecological Community of significant biodiversity value, as well as impacts to 
threatened species habitats, reduction in local wildlife connectivity, and potential for 
altered flow regimes to impact groundwater dependent ecosystems;  

iii. uncertainty with regards to Biodiversity Certification and, given that offset obligations 
are not available in the Northern Beaches, the likelihood of a net loss of local 
biodiversity;  

iv. failure to exclude from development all of the mapped Coastal Wetland;  
v. failure to provide an adequate 15 metre wide landscaped buffer, exclusive of the 

bushfire asset protection zone, to protect the adjacent wetlands; and 
vi. inadequate groundwater investigation and water quality monitoring to demonstrate 

adequate management of impacts on the downstream environment and the wetland.  
 

F. The Planning Proposal does not comply with Council’s Affordable Housing Policy as it only 
offers dwellings as affordable housing for a period of 10 years, and it fails to include a 
suitable mechanism to include the site in the Affordable Housing Contributions Scheme. 
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G. The proposed 15m maximum building height is not commensurate with the proposed 3 

storey townhouses and could enable a scale of built form that is out of character with the 
area.  

 
The Panel notes that this may be able to be clarified but is not formally part of the Planning 
Proposal. 

 
H. The proposed C2 zoning of land could trigger acquisition obligations for Council.  

 
The Panel notes that this may be able to be clarified if the Planning Proposal was to 
progress. 

 
 
Vote: 4/0 
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5.0 NON PUBLIC MEETING ITEMS  
Nil  
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This is the final page of the Minutes comprising 8 pages  
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Our Ref: ID 1708 
Your Ref: PEX2022/0001 
 

6 February 2023 

 
 

Northern Beaches Council 
PO Box 82 
Manly NSW1655 
 

 

 

Dear Paula,  

Planning Proposal for 10-12 Boondah Road Warriewood 

Thank you for the opportunity to provide further advice on the Planning Proposal for 10-12 
Boondah Road Warriewood. It is understood that the planning proposal seeks to:  

▪ rezone the site from RU2 Rural Landscape to R3 Medium Density Residential and C2 
Environmental Conservation  

▪ increase the maximum building height from 8.5m to 15m over the R3 zoned land 

▪ remove the minimum subdivision lot size 

▪ amend the Urban Release Area Map and clause 6.1(3) to apply a dwelling yield range 
of 40-45 dwellings. 

NSW State Emergency Service (NSW SES) is the agency responsible for dealing with floods, 
storms and tsunami in NSW. This role includes, planning for, responding to and coordinating 
the initial recovery from floods. As such, the NSW SES has an interest in the public safety 
aspects of the development of flood prone land, particularly the potential for changes to land 
use to either exacerbate existing flood risk or create new flood risk for communities in NSW.  

The consent authority will need to ensure that the planning proposal is considered against the 
relevant Ministerial Section 9.1 Directions, including 4.3 – Flood Prone Land and is consistent 
with the NSW Flood Prone Land Policy as set out in the NSW Floodplain Development Manual, 
2005 (the Manual). Complementary to our previous correspondence dated 31 , we would like 
to provide the following advice in relation to our role and the principles outlined in the 
Manual: 

▪ Zoning should not enable development that will result in an increase in risk to life, 
health or property of people living on the floodplain.  
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▪ Risk assessment should consider the full range of flooding, including events up to 
the Probable Maximum Flood (PMF) and not focus only on the 1% AEP flood.  

▪ Risk assessment should have regard to flood warning and evacuation demand on 
existing and future access/egress routes. Consideration should also be given to the 
impacts of localised flooding on evacuation routes.  

We understand that the applicant believes that they have correctly applied Flood Risk 
Management Guide EM01 (Figure 20, p.59). Firstly, this guideline is still draft, 
unfortunately the exhibition page of the website did not have the draft stamp. 
Nevertheless, NSW SES does not agree that the applicant has satisfied the conditions 
outlined in the Guide EM01, as detailed below: 

The proposed development is a Low Flood Island 

Noting that Boondah Road will be raised to the level of 1% AEP plus climate change, 
this area will still be a Low Flood Island. Low Flood Islands represent the highest risk 
to life. 
 
The proposed development does not have sufficient time to evacuate 

There is not sufficient time to evacuate, given there is no formal warning system in 
the catchment. The Flood Planning Assessment identifies 4.5 hour travel time as 
“significant”. Based on research, including Opper et al 2010 and a number of 
publications on the NSW SES website and recent post flood surveys, 4.5 hours is 
generally an insufficient amount of time to enact evacuation successfully.  

This site is also not an area that is warned to by the Bureau of Meteorology. It is noted 
that a sensor is proposed to warn the community (Water Management Report).  

The NSW SES issues warnings that describe the expected consequences for 
communities and what impacted people should do. Forecasts and flood warnings 
from the Bureau of Meteorology, flood plans, historical impact data and community 
sourced input are all used to determine the types of warnings issued. The NSW SES 
adopted the Australian Warning System (AWS) in September 2022; a hazard-agnostic, 
three-tiered warning system to encourage a nationally consistent approach to 
warnings for natural hazards. The warning system comprises warning levels, calls to 
action, hazard icons, colours and shapes, and was endorsed by the Australia New 
Zealand Emergency Management Committee (ANZEMC) in March 2021. All warnings 
issued by the NSW SES are considered official warnings and will be viewed on the SES 
website and HazardWatch. If the early warning system is pursued, the Australian 
Warning System terminology will not be able to be adopted unless it is an established 
warning system within the NSW SES framework. 
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It is stressed that although warning technology applications could be developed, they 
cannot be relied upon to guarantee a faster response from the community. In the 
planning context the NSW SES argues for the warning time frame for a development 
to be determined on the assumption that every dwelling must also be warned by an 
NSW SES team knocking on the door. No matter how many warning technologies are 
used, door knocking is the only way of ensuring everyone has been warned. Any time 
advantage is gained by the application of warning technology should be considered as 
a safety factor, not a potential for increasing the scale of the development and simply 
wiping out the safety factor with more risk exposure. 

Early warning systems will still need to rely on a trigger to evacuate prior to inundation 
occurring. There is considerable historical evidence that some people, occasionally in 
large numbers, will not heed the call to evacuate early and will instead wait until they 
see floodwater in their immediate vicinity. In doing so it is possible that people will 
not have sufficient time to get off the site before floodwater encroaches around their 
dwelling or workplace. In addition, if the forecast height does not result, then there is 
an effect on subsequent evacuation compliance rates due to the “cry wolf” effect. 

The proposed modifications do not address the evacuation constraints 

The proposed development would need to evacuate prior to the roads being closed. 
The broader area also needs to be considered, as all other routes out of the area will 
be closed prior to Boondah Road (after the proposed upgrade) is flooded, for example, 
Macpherson Street to the north and to the east, Brands Lane and Garden Street. 
Therefore, the future occupants will still not be able to self-evacuate. 

▪ In the context of future development, self-evacuation of the community should be 
achievable in a manner which is consistent with the NSW SES’s principles for 
evacuation. Future development must not conflict with the NSW SES’s flood 
response and evacuation strategy for the existing community. 

▪ Evacuation must not require people to drive or walk through flood water. 

▪ Development strategies relying on deliberate isolation or sheltering in buildings 
surrounded by flood water are not equivalent, in risk management terms, to 
evacuation.  

Section 7.4 of the Flood Planning Assessment identifies the option for shelter in place 
and a complex and high risk strategy detailed on page 54 of the Water Management 
Report. 

'Shelter in place' strategy is not an endorsed flood management strategy by the NSW 
SES for future development. Such an approach is only considered suitable to allow 
existing dwellings that are currently at risk to reduce their risk, without increasing the 
number of people subject to such risk.  
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▪ Consent authorities should consider the cumulative impacts any development will
have on risk to life and the existing and future community and emergency
service resources in the future.

You may also find the following Guidelines, originally developed for the Hawkesbury Nepean 
Valley and available on the NSW SES website useful: 

▪ Reducing Vulnerability of Buildings to Flood Damage

▪ Designing Safer Subdivisions

▪ Managing Flood Risk Through Planning Opportunities

Please feel free to contact Elspeth O'Shannessy via email at rra@ses.nsw.gov.au should you 
wish to discuss any of the matters raised in this correspondence. The NSW SES would also be 
interested in receiving future correspondence regarding the outcome of this referral via this 
email address. 

Yours Sincerely 

Peter Cinque 

Senior Manager, Emergency Risk Management 

NSW State Emergency Service 
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 Summary of Issues Raised in Submissions  -  Planning Proposal PEX 2022/0001 

1. Green space, population density, traffic, impact on wildlife and environment, disruption 
from construction 

2. Impact on wildlife and environment including wetland, traffic and road safety, need for 
accessible footpaths 

3. Green space, traffic, rural areas poor presentation 

4. Building height, out of character, lack of cohesion with surrounding development and 
landscape 

5. Potential increase in run-off and flooding of nearby properties, negative impact on 
property values, need for master-planning for development of other properties along 
Boondah Rd to fulfil housing and ageing in place strategies, noise impacts from 
playground. 
Note: submitter is supportive of proposal. 

6. Potential increase in run-off and flooding of nearby properties, negative impact on 
property values and amenity, need for master-planning for development of other 
properties along Boondah Rd. 
Note: submitter is supportive of proposal. 

7. Opposed to affordable housing 

8. Flooding impacts, roads cut off by floodwater, dangerous bend in road, green space as 
extension of sporting fields needed 
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Executive Summary 
 
Overview 
 
This Planning Proposal seeks a site-specific amendment to the Pittwater Local Environmental 
Plan (LEP) 2014 for 6 Mitchell Road Palm Beach, to include: 

• the additional permitted use of “dwelling house” on a portion of the site at 6 
Mitchell Road, Palm Beach currently zoned RE1 Public Recreation, and 

• a maximum building height of 74.5AHD for any future residential development 
on 6 Mitchell Road.   

 
The additional clause in Schedule 1 of the LEP should read to the following effect: 
Use of certain land at 6 Mitchell Road, Palm Beach 

1) This clause applies to land at 6 Mitchell Road, Palm Beach, being Lot 1. DP1086858 
and identified as “Area 25” on the Additional Permitted Uses Map. 

2) Development on the part of 6 Mitchell Road, Palm Beach zoned RE1 for the purposes 
of a dwelling house, not exceeding RL 74.5AHD in height, is permitted with 
development consent. 

3) The height limit restriction of RL 74.5AHD also applies to the remainder of 6 Mitchell 
Road, Palm Beach, currently zoned C4. 

4) Subject to the restriction imposed by clause 3, the remainder of 6 Mitchell Road, Palm 
Beach continues to be subject to the development height controls in clause 4.3 of the 
Pittwater Local Environmental Plan. 

 
The site directly adjoins and partially forms a part of the locally listed heritage item “The Bible 
Garden” at 6a Mitchell Road, Palm Beach as identified within the Pittwater Local 
Environmental Plan (LEP) 2014. A small portion of the subject site forms part of the heritage 
listing however it is predominantly located on 6a Mitchell Road to the south of the site.  The 
site has a split zoning of C4 Environmental Living and RE1 Public Recreation pursuant to the 
Pittwater LEP 2014.  
 
On 9 February 2004, a contract was entered into between Pittwater Council and the Trustees 
of the Bible Garden Memorial Trust in their capacity as owners of 6 Mitchell Road, Palm Beach 
(the Heads of Agreement Contract). The Heads of Agreement Contract enabled investigation 
of subdivision of the Original Lot to enable residential development on the Property and to 
allow the Bible Garden to continue in perpetuity. 
 
On 30 March 2007 the Pittwater Local Environmental Plan (LEP) 1993 was amended to: 
 

Rezone 6a Mitchell Road, Palm Beach (Lot 2 DP 1086858) (The Bible Garden) 
from Zone No 2 (a) (Residential “A”) to Zone No 6 (a) (Existing Recreation “A”) 
under Pittwater Local Environmental Plan 1993, and to allow land uses 
permissible under the relevant plan of management for the remaining land to 
which this plan applies. 
 

The rezoning ensured the Bible Garden located at 6a Mitchell Road, Palm Beach was zoned 
for recreation purposes and the remainder of the site (6 Mitchell Road, Palm Beach) could be 
used for residential purposes in line with the subdivision and Heads of Agreement Contract.  
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On 26 June 2014, Pittwater LEP 1993 was repealed and the Pittwater LEP 2014 came into 
force. The subject site was rezoned under the Pittwater LEP 2014 as follows: 
 

• 6a Mitchell Road, Palm Beach – RE1 Public Recreation; and 
• 6 Mitchell Road, Palm Beach – part C4 Environmental Living and part RE1 Public 

Recreation.  
 
The adoption of Pittwater LEP 2014 resulted in a split zoning for the subject site. The split 
zoning is inconsistent with the intent of the subdivision and rezoning of the site as agreed to 
under the Heads of Agreement Contract as it prohibited residential development on the 
portion of the site zoned RE1.  
 
The Heads of Agreement Contract clearly detailed that the future lot (Lot 1 DP1086858) would 
be for residential purposes and detailed it as an indicative location for a garage with a viewing 
platform above for use by the Bible Garden as identified in the Concept Plans provided in 
Annexure H of the Heads of Agreement Contract. 
 
Dwelling houses are prohibited in the RE1 zone and therefore the southern portion of site 
cannot accommodate any residential development or associated structures. The subject 
planning proposal therefore seeks to amend the Pittwater LEP 2014 to include the additional 
permitted use of dwelling houses on the RE1 zoned portion of the site to facilitate future 
residential development in line with the intended use of the site as outlined in the Heads of 
Agreement Contract.  
 
This Planning Proposal outlines the intended effects of the proposed LEP amendments to 
Pittwater LEP 2014 and provides justification for the proposed changes. 
 
This Planning Proposal has been prepared in accordance with: 
 

• Section 3.33 of the Environmental Planning and Assessment Act 1979 (EP&A Act); 
and 

• The Department of Planning – ‘Local Environmental Plan Making Guideline.’. 
 

It is the first stage of the Planning Proposal which seeks the initial Department of Planning 
and Environment gateway determination to: 
 

• Support the justification for the proposal; 
• Confirm the technical investigations and consultation required; and 
• Outline the process for continuing the assessment of the proposal. 
 

As outlined in a ‘Local Environmental Plan Making Guideline’, the Planning Proposal will 
evolve throughout the course of preparing the amending LEP as relevant sections will be 
updated and amended in response to the outcomes of technical investigations and 
consultation. 
 
The proposal is considered to have a high level of strategic merit based on the following key 
areas: 
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• It will facilitate the future intended residential development of the site as envisaged by 

Council and the Trustees of the Bible Garden;  
• It will enable appropriate residential development that recognises the heritage 

significance of the site and surrounding area; and 
• It will not adversely impact on the ecological, cultural or scenic significance of the site 

and surrounding area.  
 
This Planning Proposal is accompanied by a suite of documents prepared by the applicant 
and considered by Council in its assessment of the planning proposal. 
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Land to Which this Planning Proposal Applies 
 
The subject site is located on the northern side of Mitchell Road to the south of Florida Road. 
The site is commonly known as 6 Mitchell Road, Palm Beach and legally described as Lot 1, 
DP 1086858. The site comprises a battle-axe lot with an area of approximately 695.1m2. The 
site is accessed via a shared driveway from Mitchell Road to the south of the site.  
 
The site significantly slopes to the north with a slope of approximately 34 degrees and has 
views to Palm Beach to the north east of the site. The site currently contains an existing 
dwelling located beneath the shared driveway. 
 
The site directly adjoins and partially forms a part of the locally listed heritage item “The Bible 
Garden” at 6a Mitchell Road, Palm Beach as identified within the Pittwater Local 
Environmental Plan (LEP) 2014. 
 
The site sits within an established low density residential and environmental living area 
characterized by low density residential dwellings designed to respond to the topography and 
existing vegetation in the area. 
 
The site’s locational context is shown at Figures 1 & 2 below. 
 

 
Figure 1:  Locality Plan demonstrating the site outlined in yellow (Source – NSW Planning Portal) 
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Figure 2:  Site Aerial with the subject site outlined in yellow (Source: NSW Planning Portal) 
 
Existing Zoning  
 
The site is situated within the Northern Beaches Local Government Area (LGA) and part of 
the former Pittwater Council. The proposal is subject to the provisions of the Pittwater Local 
Environmental Plan (LEP) 2014. The site is zoned C4 Environmental Living and RE1 Public 
Recreation pursuant to the Pittwater LEP, as shown in Figure 3.  
 
The site directly adjoins and partially forms a part of the locally listed heritage item “The Bible 
Garden” at 6a Mitchell Road, Palm Beach as identified within the Pittwater Local 
Environmental Plan (LEP) 2014. A small portion of the subject site forms part of the heritage 
listing however it is predominantly located on 6a Mitchell Road to the south of the site as 
detailed in Figure 4.  
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Figure 3:  Map showing the land zoning of the subject site (Source: NSW Planning Portal) 
 

 
Figure 4:  Heritage Map with the subject site outlined in red (Source: NSW Legislation) 
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Proposed Amendments 
 
The intent of the subject Planning Proposal is to amend the Pittwater LEP 2014 to include the 
additional permitted use of dwelling houses on the RE1 zoned portion of the site to facilitate 
future residential development in line with the intended use of the site as outlined in the Heads 
of Agreement Contract. 
 
In summary the project objectives and intended outcomes will achieved by: 

• Amend the Pittwater LEP 2014 Additional Permitted Uses Map for the subject site 6 
Mitchell Road, Palm Beach (Sheet APU_015) to identify the site for additional 
permitted uses referenced in Schedule 1 of Pittwater LEP 2014. 

• Amend Schedule 1 of the Pittwater LEP 2014 to include a provision for 6 Mitchell Road 
Palm Beach to limit any future residential development on the site so it does not 
exceed a height of 74.5 AHD, and permit development for the purposes of a dwelling 
house on that portion of the site zoned RE1 Public Recreation. 

 
The additional clause in Schedule 1 of the LEP should read to the following effect: 
Use of certain land at 6 Mitchell Road, Palm Beach 

1) This clause applies to land at 6 Mitchell Road, Palm Beach, being Lot 1. DP1086858 
and identified as “Area 25” on the Additional Permitted Uses Map. 

2) Development on the part of 6 Mitchell Road, Palm Beach zoned RE1 for the purposes 
of a dwelling house, not exceeding RL 74.5AHD in height, is permitted with 
development consent. 

3) The height limit restriction of RL 74.5AHD also applies to the remainder of 6 Mitchell 
Road, Palm Beach, currently zoned C4. 

4) Subject to the restriction imposed by clause 3, the remainder of 6 Mitchell Road, Palm 
Beach continues to be subject to the development height controls in clause 4.3 of the 
Pittwater Local Environmental Plan. 

 
The proposal is considered to have a high level of strategic merit based on the following key 
areas: 
 

• It will facilitate the future intended residential development of the site as envisaged by 
Council and the Trustees of the Bible Garden;  

• It will enable appropriate residential development that recognises the heritage 
significance of the site and surrounding area; and 

• It will not adversely impact on the ecological, cultural or scenic significance of the site 
and surrounding area.  

 
The applicant and landowner, Roger Bain, had submitted Concept Plans with the application 
to demonstrate how the full site could be developed for residential purposes within the height 
limit of 74.5AHD once the planning proposal is approved. Council reviewed the concept plans 
and found that a future residential development can be reasonably accommodated below the 
74.5AHD height level. These concept plans however, are not being referenced in the 
proposed amendments to Pittwater LEP 2014. 
 
  



 

  ATTACHMENT 1 
Planning Proposal - 6 Mitchell Road, Palm Beach 

ITEM NO. 12.2 - 28 MARCH 2023 
 

55 

  

T 

   
 

12 

PART 1 – Objectives and Intended Outcomes 
 
The intent of the subject Planning Proposal is to amend the Pittwater LEP 2014 to include the 
additional permitted use of dwelling houses on the RE1 zoned portion of the site to facilitate 
future residential development in line with the intended use of the site as outlined in the Heads 
of Agreement Contract. 
 
The site has a split zoning of C4 Environmental Living and RE1 Public Recreation pursuant 
to the Pittwater LEP 2014. Dwelling houses are prohibited in the RE1 zone and therefore the 
southern portion of site cannot accommodate any residential development or associated 
structures. The subject planning proposal therefore seeks to amend the Pittwater LEP 2014 
to include the additional permitted use of dwelling houses on the RE1 zoned portion of the 
site to facilitate future residential development. 
 
Site History, Project Context and Intended Outcomes 
 
The site directly adjoins and partially forms a part of the locally listed heritage item “The Bible 
Garden” at 6a Mitchell Road, Palm Beach as identified within the Pittwater Local 
Environmental Plan (LEP) 2014.  
 
The Bible Garden at Palm Beach was founded by Gerald H. Robinson in 1962. From the 
1970s, Mr Robinson established the garden by using plants in the Bible’s Old and New 
Testaments. Mr Robinson terraced the steep site and created garden beds himself. By trust 
deed dated 5 April 1972 GH Robinson settled the Bible Garden in a charitable trust for the 
construction, use and maintenance of the Bible Garden for all Christians. 
 
A dwelling was constructed on the northern portion of the site beneath the shared driveway 
in 1972. In 1972 the founder's daughter and a trustee of the Bible Garden Memorial Trust, 
Deaconess Beatrice Violet Robinson, became the curator of the Bible Garden, living in the 
dwelling under the driveway and maintaining the Bible Garden for public enjoyment. This 
house was occupied by Deaconess Beatrice Violet Robinson until her death in 1994. 
 
Following the death of Deaconess Beatrice Violet Robinson, the Trustees of the Bible Garden 
sought to subdivide the site to form two allotments, with the sale of the residential portion of 
the land to fund other trust projects and the ongoing conservation of the Bible Garden.  
 
The proposed subdivision submitted to the then Pittwater Council (now Northern Beaches 
Council) included the provision for a new garage for the residence at 6 Mitchell Road and the 
provision for a viewing deck, accessible from the Bible Garden on the roof of the new garage. 
 
On 9 February 2004, a contract was entered into between Pittwater Council and the Trustees 
of the Bible Garden Memorial Trust in their capacity as owners of 6 Mitchell Road, Palm Beach 
(the Heads of Agreement Contract). The Heads of Agreement Contract enabled investigation 
of subdivision of the Original Lot to enable residential development on the Property and to 
allow the Bible Garden to continue in perpetuity. The Heads of Agreement Contract 
acknowledged that the boundary between the Property and the Bible Garden was chosen to 
provide space for the “eventual two car garage” on the Property, and that any approved 
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subdivision would have to enable the construction of the two-car garage as shown on the 
concept plans (Annexure H of The Heads of Agreement Contract). 
 
The subdivision of the site utilised the existing cliff face and steep topography of the site to 
form the two lots which ensured the subdivision did not impact the existing bible garden use 
of the site. As outlined in the Heads of Agreement Contract The trustees of the Bible Garden 
propose to subdivide 6 Mitchell Road so as to create separate lots for the existing Bible 
Garden and residential uses of the land: 
 

• The Bible Garden area (lot 2) would be vested in Pittwater Council as community land, 
being zoned 'Public Reserve (Bible Garden)', included as a heritage item in Pittwater 
Local Environmental Plan and managed by the incorporated association 'Friends of 
the Bible Garden Memorial'. Council would recognise the committee of the Friends as 
a committee of Council. 

• The remainder of 6 Mitchell Road (lot 1) would continue to be used for residential 
purposes, and subject to development parameters consistent with protection of the 
view from the Bible Garden. 

 
The Planning Process identified in Annexure K of the Heads of Agreement Contract identified 
the planning proposal to achieve the above subdivision as follows: 
 

1. Public Exhibition of Draft Heads of Agreement; 
2. Signing of Heads of Agreement; 
3. Lodgement of Applications - Concurrent lodgment of Development Application (DA) 

for subdivision, SEPP 1 submission, and application for amendment of Development 
Control Plan / Locality Plan (DCP), including: 
o public reservation of Bible Garden area (based on cultural, heritage and 

environmental attributes) 
o development parameters for the residential lot (for incorporation in DCP) as per 

concept sketches (Annexure H) and discussion of compliance with council 
requirements (Annexure I) 

4. Public Exhibition - Public exhibition of DA, draft DCP, draft plan of management of the 
Bible Garden as community land.  

5. Approvals –  
o granting of development consent for subdivision 
o public reservation of Bible Garden area 
o draft DCP adopted 
o resolution that the Bible Garden area will be classified as "community land" upon 

dedication to Council 
o obtain Sydney Water certificate 
o lodgment with Land and Property Information of subdivision plans endorsed with 

Council's subdivision certificate. 
 
On 30 March 2007 the Pittwater Local Environmental Plan (LEP) 1993 was amended to: 
 

rezone 6a Mitchell Road, Palm Beach (Lot 2 DP 1086858) (The Bible Garden) from 
Zone No 2 (a) (Residential “A”) to Zone No 6 (a) (Existing Recreation “A”) under 
Pittwater Local Environmental Plan 1993, and to allow land uses permissible under 
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the relevant plan of management for the remaining land to which this plan applies. 
 

The rezoning ensured the bible garden located at 6a Mitchell Road, Palm Beach was zoned 
for recreation purposes and the remainder of the site (6 Mitchell Road, Palm Beach) could be 
used for residential purposes in line with the subdivision and Heads of Agreement Contract.  
 
On 26 June 2014 Pittwater LEP 1993 was repealed and the Pittwater LEP 2014 came into 
force. The subject site was rezoned under the Pittwater LEP 2014 as follows: 
 

• 6a Mitchell Road, Palm Beach – RE1 Public Recreation; and 
• 6 Mitchell Road, Palm Beach – part C4 Environmental Living and part RE1 Public 

Recreation.  
 
The adoption of Pittwater LEP 2014 resulted in a split zoning for the subject site as identified 
in Figure 5 below.  
 

 
Figure 5:  Map showing the land zoning of the subject site (Source: NSW Planning Portal) 
 
The split zoning is inconsistent with the intent of the subdivision and rezoning of the site as 
agreed to under the Heads of Agreement Contract as it prohibited residential development on 
the portion of the site zoned RE1.  
 
The Heads of Agreement Contract clearly detailed that the future lot (Lot 1 DP1086858) would 
be for residential purposes and detailed it as an indicative location for a garage with a viewing 



 

  ATTACHMENT 1 
Planning Proposal - 6 Mitchell Road, Palm Beach 

ITEM NO. 12.2 - 28 MARCH 2023 
 

58 

  

T 

   
 

15 

platform above for use by the Bible Garden as identified in the Concept Plans provided in 
Annexure H of the Heads of Agreement Contract and detailed in Figure 6-8 below. 
 

 
Figure 6:  Concept Architectural Plans Detailing location of Garage on southern portion of 6 Mitchell Road 

(Source: Heads of Agreement Contract 2004) 
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Figure 7:  Concept Architectural Plans Detailing location of Garage on southern portion of 6 Mitchell Road 

with associated viewing platform (Source: Heads of Agreement Contract 2004) 

 
Figure 8: Concept Architectural Plans Detailing location of Garage on southern portion of 6 Mitchell Road 

with associated viewing platform (Source: Heads of Agreement Contract 2004) 
 



 

  ATTACHMENT 1 
Planning Proposal - 6 Mitchell Road, Palm Beach 

ITEM NO. 12.2 - 28 MARCH 2023 
 

60 

  

T 

   
 

17 

Dwelling houses are prohibited in the RE1 zone and therefore the southern portion of site 
cannot accommodate any residential development or associated structures. The subject 
planning proposal therefore seeks to amend the Pittwater LEP 2014 to include the additional 
permitted use of dwelling houses on the RE1 zoned portion of the site to facilitate future 
residential development in line with the intended use of the site as outlined in the Heads of 
Agreement Contract.  
 
Strategic Merit  
 
A key consideration for any Planning Proposal is its strategic merit. The proposal is 
considered to have a high level of strategic merit based on the following key areas: 
 

• It will facilitate the future intended residential development of the site as envisaged by 
Council and the Trustees of the Bible Garden;  

• It will enable appropriate residential development that recognises the heritage 
significance of the site and surrounding area; and 

• It will not adversely impact on the ecological, cultural or scenic significance of the site 
and surrounding area.  

 
Future intended residential development of the site as envisaged by Council and the Trustees 
of the Bible Garden 
 
The proposal is deemed to have strategic merit in that it will ensure the site can be developed 
in line with the intended use and development outlined in the Heads of Agreement Contract. 
The subdivision and future development outlined in the Heads of Agreement Contract allowed 
the development of the subject site for residential purposes without impacting on the adjoining 
heritage item and ensuring they could coexist through appropriate design that responded to 
the natural characteristics of the site.  
 
The planning proposal will allow the subject site to facilitate the development envisaged in the 
Heads of Agreement Contract and resolve the key issues associated with the split zoning of 
the site. As discussed earlier, Council reviewed the concept plans submitted to demonstrate 
how a future residential development can be accommodated below the 74.5AHD height level 
and deemed this reasonable. These concept plans however, are not being referenced in the 
proposed amendments to Pittwater LEP 2014. 
 
Enable appropriate residential development that recognises the heritage significance of the 
site and surrounding area 
 
A key consideration in the preparation of the proposal was heritage impacts and the proposal 
has been designed to ensure it will not result in any adverse impacts on the adjoining heritage 
item as outlined in the Heritage Impact Statement (submitted with the application) and the 
redevelopment of the site envisaged in the Heads of Agreement Contract. This will be 
achieved based on the topography of the site and the low scale garage development 
envisaged for the southern portion of the site in the Heads of Agreement Contract. 
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No adverse impact on the ecological, cultural or scenic significance of the site and 
surrounding area 
 
The proposal has been designed to ensure that any future development on the site will be 
designed to ensure there are no adverse impacts on the adjoining public open space or the 
ecological, cultural or scenic significance of the surrounding landscape. The following 
specialist studies have been prepared in support of the proposal and submitted with the 
application to ensure all potential impacts are minimised and appropriately managed: 
 

• Flora and Fauna Assessment  
• Arborist Report  
• Geotech Report. 

 
The proposal will facilitate future sustainable residential development designed to protect and 
enhance the natural environment and surrounding landscape. 
 
PART 2 – Explanation of Provisions 
 
In summary the project objectives and intended outcomes will achieved by: 
 
A. Amend the Pittwater LEP 2014 Additional Permitted Uses Map for the subject site 6 

Mitchell Road, Palm Beach (Sheet APU_015) to identify the site for additional 
permitted uses referenced in Schedule 1 of Pittwater LEP 2014. 

 
B. Amend Schedule 1 of the Pittwater LEP 2014 to include a provision for 6 Mitchell 

Road, Palm Beach.  
 

The additional clause in Schedule 1 of the LEP should read to the following effect: 

Use of certain land at 6 Mitchell Road, Palm Beach 
1) This clause applies to land at 6 Mitchell Road, Palm Beach, being Lot 1. DP1086858 

and identified as “Area 25” on the Additional Permitted Uses Map. 
2) Development on the part of 6 Mitchell Road, Palm Beach zoned RE1 for the purposes 

of a dwelling house, not exceeding RL 74.5AHD in height, is permitted with 
development consent. 

3) The height limit restriction of RL 74.5AHD also applies to the remainder of 6 Mitchell 
Road, Palm Beach, currently zoned C4. 

4) Subject to the restriction imposed by clause 3, the remainder of 6 Mitchell Road, Palm 
Beach continues to be subject to the development height controls in clause 4.3 of the 
Pittwater Local Environmental Plan. 

 
PART 3 – Justification of Strategic and Site-Specific Merit  
 
This section establishes the reasons for the proposed outcomes of the planning proposal and 
proposed amendments of the LEP. It addresses the key questions to be considered when 
demonstrating the justification as outlined in the Local Environmental Plan Making Guideline.  
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The key questions outlined relate to the need for the planning proposal, its strategic planning 
context, the environmental, social and economic impacts and the implications for State and 
Commonwealth government agencies. 
 

A. NEED FOR PLANNING PROPOSAL  
 
The intent of the subject Planning Proposal is to facilitate residential development across the 
whole site at 6 Mitchell Road, Palm.  On 9 February 2004, a contract was entered into between 
Pittwater Council and the trustees of the Bible Garden Memorial Trust in their capacity as 
owners of 6 Mitchell Road, Palm Beach (the Heads of Agreement Contract).  
 
The Heads of Agreement Contract enabled investigation of subdivision of the Original Lot to 
enable residential development on the Property and to allow the Bible Garden to continue in 
perpetuity. The Heads of Agreement Contract acknowledged that the boundary between the 
Property and the Bible Garden was chosen to provide space for the “eventual two car garage” 
on the Property, and that any approved subdivision would have to enable the construction of 
the two-car garage as shown on the concept plans (Annexure H of The Heads of Agreement 
Contract). 
 
The subdivision of the site utilised the existing cliff face and steep topography of the site to 
form the two lots which ensured the subdivision did not impact the existing bible garden use 
of the site. As outlined in the Heads of Agreement Contract, The Trustees of the Bible Garden 
propose to subdivide 6 Mitchell Road so as to create separate lots for the existing Bible 
Garden and residential uses of the land: 
 

• The Bible Garden area (lot 2) would be vested in Pittwater Council as community land, 
being zoned 'Public Reserve (Bible Garden)', included as a heritage item in Pittwater 
Local Environmental Plan and managed by the incorporated association 'Friends of 
the Bible Garden Memorial'.  
 
On 7 February 2006, this lot was transferred into Council ownership and is classified 
as community land under Council’s Land Register in accordance with the Local 
Government Act. Although Council owns this land, it is managed by the ‘Friends of the 
Bible Garden Memorial’ via a Management Deed signed by Council, The Trustees of 
the Bible Garden and then owner of 6 Mitchell Road (lot 1 and is the subject site) on 
23 March 2006. 

 
• The remainder of 6 Mitchell Road (lot 1, the subject site) would continue to be used 

for residential purposes, and subject to development parameters consistent with 
protection of the view from the Bible Garden. 

 
On 30 March 2007 the Pittwater Local Environmental Plan (LEP) 1993 was amended to: 
 

rezone 6a Mitchell Road, Palm Beach (Lot 2 DP 1086858) (The Bible Garden) from 
Zone No 2 (a) (Residential “A”) to Zone No 6 (a) (Existing Recreation “A”) under 
Pittwater Local Environmental Plan 1993, and to allow land uses permissible under 
the relevant plan of management for the remaining land to which this plan applies. 
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The rezoning ensured the bible garden located at 6a Mitchell Road, Palm Beach was zoned 
for recreation purposes and the remainder of the site (6 Mitchell Road, Palm Beach) could be 
used for residential purposes in line with the subdivision and Heads of Agreement Contract.  
 
On 26 June 2014, Pittwater LEP 1993 was repealed and the Pittwater LEP 2014 came into 
force. The subject site was rezoned under the Pittwater LEP 2014 as follows: 
 

• 6a Mitchell Road, Palm Beach – RE1 Public Recreation; and 
• 6 Mitchell Road, Palm Beach – part C4 Environmental Living and part RE1 Public 

Recreation.  
 
The adoption of Pittwater LEP 2014 resulted in a split zoning for the subject site. The split 
zoning is inconsistent with the intent of the subdivision and rezoning of the site as agreed to 
under the Heads of Agreement Contract as it prohibited residential development on the 
portion of the site zoned RE1.  
 
The Heads of Agreement Contract clearly detailed that the future lot (Lot 1 DP1086858) would 
be for residential purposes and detailed it as an indicative location for a garage with a viewing 
platform above for use by the Bible Garden as identified in the Concept Plans provided in 
Annexure H of the Heads of Agreement Contract. 
 
Dwelling houses are prohibited in the RE1 zone and therefore the southern portion of site 
cannot accommodate any residential development or associated structures. The subject 
planning proposal therefore seeks to amend the Pittwater LEP 2014 to include the additional 
permitted use of dwelling houses on the RE1 zoned portion of the site to facilitate future 
residential development in line with the intended use of the site as outlined in the Heads of 
Agreement Contract.  
 
The proposal is deemed to have strategic merit in that it will ensure the site can be developed 
in line with the intended use and development outlined in the Heads of Agreement Contract. 
The subdivision and future development outlined in the Heads of Agreement Contract allowed 
the development of the subject site for residential purposes without impacting on the adjoining 
heritage item and ensuring they could coexist through appropriate design that responded to 
the natural characteristics of the site.  
 
The planning proposal will allow the subject site to facilitate the development envisaged in the 
Heads of Agreement Contract and resolve the key issues associated with the split zoning of 
the site.  
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QUESTION 1 – Is the planning proposal a result of an endorsed LSPS, strategic study 
or report? 
 
The Planning Proposal is not a result of any specific strategic study or report however is a 
result of the development envisaged on the site under the Heads of Agreement Contract 
entered into between Pittwater Council and the trustees of the Bible Garden Memorial Trust 
in their capacity as owners of 6 Mitchell Road, Palm Beach in 2004.  
 
The Heads of Agreement Contract involved investigations and consultation that identified the 
key framework to facilitate the future development of the subject site for residential purposes. 
The planning proposal will allow the subject site to facilitate the residential development 
envisaged in the Heads of Agreement Contract and resolve the key issues associated with 
the split zoning of the site.  
 
In addition, a comprehensive assessment of the proposal has been undertaken against the 
strategic planning strategies and policies relevant to the site which is provided in the following 
sections of this report. The assessment has found that the Planning Proposal is generally 
consistent with the relevant objectives and actions of the key planning strategies and policies 
relevant to the site which are as follows: 
 

• Greater Sydney Region Plan;  
• Northern District Plan; 
• Northern Beaches Local Strategic Planning Statement; and 
• Northern Beaches Community Strategic Plan. 

 
QUESTION 2 – Is the planning proposal the best means of achieving the objectives or 
intended outcomes, or is there a better way? 
 
There are three options that could apply to the site regarding its potential development. These 
are as follows: 
 
Option 1: Do Nothing 
 
This option does not promote the social and economic potential of the site or facilitate the 
development envisaged in the Heads of Agreement Contract and resolve the key issues 
associated with the split zoning of the site. 
 
Option 2 – Lodge a Development Application 
 
A Development Application is not viable as the current zoning does not allow for the 
development envisaged and no other alternate pathway under current legislation would 
facilitate the intended outcomes. Therefore, the planning proposal is the most efficient and 
time effective approach to delivering the outcomes envisaged for the site.  
 
Option 3 – Planning Proposal 
 
The project objectives and intended outcomes can only be achieved through the amendment 
of the Pittwater Local Environmental Plan 2014. Council is supportive of this Planning 
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Proposal as this is the only way of achieving the objectives and intended outcomes for this 
site consistent with the Heads of Agreement signed by Council and the Trustees of the Bible 
Garden in 2004. 
 

B. RELATIONSHIP TO STRATEGIC PLANNING FRAMEWORK 
 
Question 3 – Will the planning proposal give effect to the objectives and actions of the 
applicable regional or district plan or strategy (including any exhibited draft plans or 
strategies)? 
 
The Planning Proposal is consistent with the Greater Sydney Region Plan and the North 
District Plan.  
 
North District Plan 
 
The North District Plan is a guide for the implementation of A Metropolis of Three Cities – the 
Greater Sydney Region Plan at a district level.  
 
A Metropolis of Three Cities – the Greater Sydney Region Plan was implemented by the 
Greater Sydney Commission and is built on a vision of three cities where most residents live 
within 30 minutes of their jobs, education and health facilities, services and great places. To 
meet the needs of a growing and changing population the vision seeks to transform Greater 
Sydney into a metropolis of three cities: 
 

• the Western Parkland City 
• the Central River City 
• the Eastern Harbour City. 

 
Greater Sydney’s three cities reach across five districts: Western City District, Central City 
District, Eastern City District, North District and South District. 
 
The North District consists of the City of Ryde, Hornsby, Hunters Hill, Ku-ring-gai, Lane Cove, 
Mosman, North Sydney, Northern Beaches and Willoughby Local Government Areas and 
contains the subject site. 
 
The North District Plan is structured to implement the aim of the Greater Sydney Region Plan 
to provide cities where most residents live within 30 minutes of their jobs, education and health 
facilities, services and great places. This is to be achieved through a number of planning 
priorities detailed in the plan. The proposed development is considered to be consistent with 
the plan and a number of planning priorities.  
 
The table below details the relevant planning priorities of the North District Plan and the 
proposal’s consistency with those priorities.  
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Table 1: Consistency with the North District Plan 

Objective Comment 

 
Planning Priority N1 – Planning for 
a city supported by infrastructure 
 
Planning Priority N2 – Working 
through Collaboration 
 
Planning Priority N3 – Providing 
services and social infrastructure to 
meet people’s changing needs  

 
The planning proposal is not inconsistent with the 
planning priorities as it will utilize existing infrastructure 
onsite to accommodate future residential development 
envisaged for the site. The proposal will not result in 
development that will adversely impact on the delivery 
of local, district or metropolitan infrastructure.  
 
The proposal will not impede on the provision of 
services or social infrastructure in the area to meet the 
community’s changing needs. The proposal will ensure 
that any future development on the site will need to be 
designed to ensure there are no adverse impacts on 
the adjoining public open space.  
 

 
Planning Priority N4 – Fostering 
healthy, creative, culturally rich and 
socially connected communities 

 
The proposal is consistent with this planning priority as 
it will ensure that any future development on the site 
will be designed to ensure there are no adverse 
impacts on the adjoining public open space or heritage 
item. This will be achieved based on the topography of 
the site and the low scale garage development 
envisaged for the southern portion of the site.  
 

 
Planning Priority N5 – Providing 
housing supply, choice and 
affordability with access to jobs, 
services and public transport. 

 
The planning proposal seeks to amend the Pittwater 
LEP 2014 to include the additional permitted use of 
dwelling house on the RE1 zoned portion of the site to 
facilitate future residential development in line with the 
intended use of the site as outlined in the Heads of 
Agreement Contract. The proposal will positively 
contribute to the housing supply and choice in the area. 
  

 
Planning Priority N6 – Creating and 
renewing great places and local 
centres, and respecting the District’s 
heritage 

 
The proposal is consistent with this planning priority as 
it will ensure that any future development on the site 
will be designed to ensure there are no adverse 
impacts on the adjoining public open space or heritage 
item. This will be achieved based on the topography of 
the site and the low scale garage development 
envisaged for the southern portion of the site. A key 
consideration in the preparation of the proposal was 
heritage impacts and the proposal has been designed 
to ensure it will not result in any adverse impacts on 



 

  ATTACHMENT 1 
Planning Proposal - 6 Mitchell Road, Palm Beach 

ITEM NO. 12.2 - 28 MARCH 2023 
 

67 

  

T 

   
 

24 

Table 1: Consistency with the North District Plan 

Objective Comment 

the adjoining heritage item as outlined in the Heritage 
Impact Statement (submitted with the application) and 
the redevelopment of the site envisaged in the Heads 
of Agreement Contract.  
 

 
Planning Priority N7 - Growing a 
stronger and more competitive 
Harbour CBD 
 
Planning Priority N8 - Eastern 
Economic Corridor is better 
connected and more competitive 
 
Planning Priority N9 - Growing and 
investing in health and education 
precinct. 
 
Planning Priority N10 - Growing 
investment, business opportunities 
and jobs in strategic centres 
 
Planning Priority N11 - Retaining 
and managing industrial and urban 
services land  

 
The proposal is not inconsistent with the planning 
priorities as it will facilitate future residential 
development that will provide employment during its 
construction and will increase housing supply in an 
established residential area that positively contributes 
to the nearby local centres, health and education 
precincts.  

 
Planning Priority N12 - Delivering 
integrated land use and transport 
planning and a 30-minute city 
 
Planning Priority N13 - Supporting 
growth of targeted industry sectors 
 
Planning Priority N14 - Leveraging 
inter-regional transport connections 

 
The proposal is not inconsistent with the planning 
priorities as it will facilitate future residential 
development that is connected to the existing transport 
network within the region.  
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Table 1: Consistency with the North District Plan 

Objective Comment 

 
Planning Priority N15 - Protecting 
and improving the health and 
enjoyment of Sydney Harbour and 
the District's waterways 
 
Planning Priority N16 - Protecting 
and enhancing bushland and 
biodiversity 
  

 
The proposal is consistent with this planning priority as 
it will ensure that any future development on the site 
will need to be designed to ensure there are no 
adverse impacts on the adjoining public open space, 
heritage item or surrounding landscape. The following 
specialist studies have been prepared in support of the 
proposal to ensure all potential impacts are minimised 
and appropriately managed: 

• Flora and Fauna Assessment  
• Arborist Report  
• Geotech Report.  

 
Planning Priority N17 - Protecting 
and enhancing scenic and cultural 
landscapes 
 

 
The proposal is consistent with this planning priority as 
the proposed amendment include a height limitation for 
any future residential development on the site to not 
exceed 74.5 AHD. This will be well below the level of 
the existing Bible Garden Terrace therefore not affect 
existing views of Palm Beach from neighboring 
property 6a Mitchell Road, Palm Beach also known as 
the Bible Gardens. 
 
A Heritage Impacts Statement was submitted with the 
application. 

 
Planning Priority W18 - Better 
managing rural areas 

 
The proposal is not inconsistent with this planning 
principle.  
 
Regardless of zoning (the predominant zoning of the 
site and its surrounds is C4 Environmental Living under 
Pittwater LEP 2014), the site is in an established 
residential area and will not impact on the 
management of existing rural areas.  
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Table 1: Consistency with the North District Plan 

Objective Comment 

 
Planning Priority N19 - Increasing 
urban tree canopy cover and 
delivering Green Grid connections 
 
Planning Priority N20 - Delivering 
high quality open space  

 
The proposal is consistent with this planning priority as 
it will ensure that any future development on the site 
will be designed to ensure there are no adverse 
impacts on the adjoining public open space, heritage 
item or surrounding landscape. The following specialist 
studies have been prepared in support of the proposal 
to ensure all potential impacts are minimised and 
appropriately managed: 
• Heritage Impacts Statement  
• Flora and Fauna Assessment 
• Arborist Report  
• Geotech Report. 

 
Planning Priority N21 - Reducing 
carbon emissions and managing 
energy, water and waste efficiently 
 
Planning Priority N22 - Adapting to 
the impacts of urban and natural 
hazards and climate change 
  

 
The proposal is not inconsistent with the planning 
priorities as it only relates to a small portion of the site 
zoned RE1 to facilitate the residential development of 
the site in line with the remaining C4 zoned land. All 
future residential development will need to ensure it 
appropriately responds to the natural characteristics of 
the site and manages energy, water and waste 
efficiently. 

 
QUESTION 4 – Is the planning proposal consistent with a Council LSPS that has been 
endorsed by the Planning Secretary or GSC, or another endorsed local strategy or 
strategic plan? 
 
Northern Beaches Local Strategic Planning Statement (LSPS) 
 
The Planning Proposal is consistent with the Northern Beaches Local Strategic Planning 
Statement (LSPS). The LSPS implements the strategic direction of The Greater Sydney 
Region Plan and North District Plan at the local level by setting clear local priorities for the 
jobs, homes, services and parks that the Northern Beaches community will require over the 
next 20 years. The LSPS sets short, medium and long-term actions linked to the local 
priorities, to deliver on the community’s future vision. 
 
The LSPS is structured around the following four key themes: 

• Sustainability; 
• Infrastructure and Collaboration; 
• Liveability; and 
• Productivity. 
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An assessment of the proposal against the key planning priorities of the LSPS is provided in 
the table below. 
 

Table 2: Consistency with the Northern Beaches Local Strategic Planning Statement 

Planning Priority Comment 

 
Priority 1 Healthy and valued coast 
and waterways 
 
Priority 2 Protected and enhanced 
bushland and biodiversity 
 
Priority 3 Protected scenic and 
cultural landscapes 
 
Priority 4 Protected Metropolitan 
Rural Area 
 
Priority 5 Greener urban 
environments 
 
Priority 6 High quality open space 
for recreation 
 
Priority 7 A low-carbon community, 
with high energy, water and waste 
efficiency 
 
Priority 8 Adapted to the impacts of 
natural and urban hazards and 
climate change 

 
The proposal is consistent with the planning priorities 
as it will ensure that any future development on the site 
will need to be designed to ensure there are no 
adverse impacts on the adjoining public open space, 
heritage item or surrounding landscape. The following 
specialist studies have been prepared in support of the 
proposal to ensure all potential impacts are minimised 
and appropriately managed: 
 

• Heritage Impacts Statement  
• Flora and Fauna Assessment  
• Arborist Report  
• Geotech Report.  

 
The proposal will facilitate future sustainable 
residential development designed to protect and 
enhance the natural environment and surrounding 
landscape. 
 
The proposal it only relates to a small portion of the site 
zoned RE1 to facilitate the residential development of 
the site in line with the remaining C4 zoned land. All 
future residential development will need to ensure it 
appropriately responds to the natural characteristics of 
the site and manages energy, water and waste 
efficiently. 
 

 
Priority 9 Infrastructure delivered 
with employment and housing growth 

 
The planning proposal is not inconsistent with the 
planning priorities as it will utilize existing infrastructure 
onsite to accommodate future residential development 
envisaged for the site. The proposal will not result in 
future development that will adversely impact on the 
delivery of local, district or metropolitan infrastructure.  
 
The proposal will not impede on the provision of 
services or social infrastructure in the area to meet the 
community’s changing needs. The proposal will ensure 
that any future development on the site will need to be 
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Table 2: Consistency with the Northern Beaches Local Strategic Planning Statement 

Planning Priority Comment 

designed to ensure there are no adverse impacts on 
the adjoining public open space. 
 

 
Priority 10 World-class education 
facilities, including a university 
 
Priority 11 Community facilities and 
services that meet changing 
community needs 
Priority 12 An inclusive, healthy, 
safe and socially connected 
community 
 
Priority 13 Strong engagement and 
cooperation with Aboriginal 
communities 
 
Priority 14 A community enriched 
through the arts and connected 
through 
Creativity 
 
Priority 15 Housing supply, choice 
and affordability in the right locations 
 
Priority 16 Access to quality social 
and affordable housing 
 
Priority 17 Centres and 
neighbourhoods designed to reflect 
local character, lifestyle and 
demographic changes 
 
Priority 18 Protected, conserved and 
celebrated heritage  

 
The planning proposal seeks to amend the Pittwater 
LEP 2014 to include the additional permitted use of 
dwelling houses on the RE1 zoned portion of the site 
to facilitate future residential development in line with 
the intended use of the site as outlined in the Heads of 
Agreement Contract. The proposal will positively 
contribute to the housing supply and choice in the area. 
 
The proposal is not inconsistent with the planning 
priorities as it will facilitate future residential 
development that will provide employment during its 
construction and will increase housing supply in an 
established residential area that positively contributes 
to the nearby local centres, health and education 
precincts.  
 
The proposal is consistent with this planning priority as 
it will ensure that any future development on the site 
will need to be designed to ensure there are no 
adverse impacts on the adjoining public open space or 
heritage item. This will be achieved based on the 
topography of the site and the low scale garage 
development envisaged for the southern portion of the 
site as outlined in the Heritage Impact Statement and 
the Heads of Agreement Contract. 
 
The proposal will promote sustainable residential 
development on the site with a clear connection and 
relationship with the surrounding natural environment, 
public open space and cultural heritage.  

 
Priority 19 Frequent and efficient 
regional public transport connections 
 
Priority 20 Sustainable local 
transport networks 
 

 
The proposal is not inconsistent with the planning 
priorities as it will facilitate future residential 
development that is connected to the existing 
transport network within the region. The 
establishment of future residential development on 
the site will generate contribution to the existing and 
future transport network. 
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Table 2: Consistency with the Northern Beaches Local Strategic Planning Statement 

Planning Priority Comment 

Priority 21 Redesigned road space 
and facilities to match changing 
community needs 
 
Priority 22 Jobs that match the skills 
and needs of the community 
 
Priority 23 French’s Forest as a 
sustainable health and education 
precinct 
 
Priority 24 Brookvale as an 
employment and innovation centre 
 
Priority 25 Dee Why as a thriving 
cosmopolitan centre by the sea 
 
Priority 26 Manly as Sydney’s 
premier seaside destination 
 
Priority 27 Mona Vale as the 
contemporary, urban heart of the 
north 
 
Priority 28 Safeguarded employment 
lands 
 
Priority 29 A thriving, sustainable 
tourism economy 
 
Priority 30 A diverse night-time 
economy 

 
The proposal will facilitate future residential 
development that will provide employment during its 
construction and will increase housing supply in an 
established residential area that positively contributes 
to the nearby local centres, health and education 
precincts. 

 
Northern Beaches Community Strategic Plan 
 
The Northern Beaches Community Strategic Plan outlines the community’s vision to protect 
and enhance the natural and built environments, to create more connected and caring 
communities, to embrace our diverse sports and recreation culture, and to live more 
sustainably and in balance with the environment.  
 
The key vision principles of the Strategy are: 

• Community 
• Safety 
• Inclusion 
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• Extraordinary 
• Connected 
• Costal and Bushland Environment 
• Balance. 

 
The strategy identifies the following key community outcomes to achieve the vision: 
 

• Protection of the Environment 
• Environmental Sustainability 
• Places for People 
• Community and Belonging 
• Vibrant Local Economy 
• Transport, Infrastructure and Connectivity 
• Good Governance 
• Partnership and Participation 

 
An assessment of the proposal against the key community outcomes of the Northern Beaches 
Community Strategic Plan is provided in the table below. 
 

Table 3: Consistency with the Key Community Outcomes of the Northern Beaches 
Community Strategic Plan 

Community Outcome Comment 

 
Protection of the Environment 
 
Environmental Sustainability 

 
The proposal is consistent with this community 
outcome as it will ensure that any future development 
on the site will need to be designed to ensure there are 
no adverse impacts on the adjoining public open 
space, heritage item or surrounding landscape. The 
following specialist studies have been prepared in 
support of the proposal to ensure all potential impacts 
are minimised and appropriately managed: 

• Heritage Impacts Statement 
• Flora and Fauna Assessment  
• Arborist Report  
• Geotech Report. 

 
The proposal will facilitate future sustainable 
residential development designed to protect and 
enhance the natural environment and surrounding 
landscape.  
 

 
Places for People 

 
The planning proposal is not inconsistent with this 
community outcome as it will utilize existing 
infrastructure onsite to accommodate future residential 
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Table 3: Consistency with the Key Community Outcomes of the Northern Beaches 
Community Strategic Plan 

Community Outcome Comment 

development envisaged for the site. The proposal will 
not result in future development that will adversely 
impact on the delivery of local, district or metropolitan 
infrastructure.  
 
The proposal will not impede on the provision of 
services or social infrastructure in the area to meet the 
communities changing needs. The proposal will ensure 
that any future development on the site will need to be 
designed to ensure there are no adverse impacts on 
the adjoining public open space. 
 
The planning proposal seeks to amend the Pittwater 
LEP 2014 to include the additional permitted use of 
dwelling houses on the RE1 zoned portion of the site 
to facilitate future residential development in line with 
the intended use of the site as outlined in the Heads of 
Agreement Contract. The proposal will positively 
contribute to the housing supply and choice in the area. 
 

 
Community and Belonging 

 
The proposal is not inconsistent with this community 
outcome as it will positively contribute to housing 
supply in the community.  
 

 
Vibrant Local Economy 

 
The proposal is not inconsistent with the community 
outcome as it will facilitate future residential 
development that will provide employment during its 
construction and will increase housing supply in an 
established residential area that positively contributes 
to the nearby local centres, health and education 
precincts.  
 

 
Transport, Infrastructure and 
Connectivity 

 
The proposal is not inconsistent with the community 
outcome as it will facilitate future residential 
development that is connected to the existing transport 
network within the region.  
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Table 3: Consistency with the Key Community Outcomes of the Northern Beaches 
Community Strategic Plan 

Community Outcome Comment 

 
Good Governance 

 
The proposal is not inconsistent with the community 
outcome as it is reflective of the Heads of Agreement 
Contract entered into by Pittwater Council in 2004. 
 

 
Partnership and Participation 

 
The proposal is not inconsistent with the community 
outcome as it is reflective of the Heads of Agreement 
Contract entered into by Pittwater Council in 2004 and 
the proposal will be publicly exhibited as part of the 
gateway determination process. 
  

 
QUESTION 5 – Is the planning proposal consistent with any other applicable State and 
regional studies or strategies? 
 
Greater Sydney Region Plan 

Greater Sydney Region Plan was finalised in March 2018 and replaces the former A Plan for 
Growing Sydney (2014). This Plan sets the vision and the overarching planning framework to 
guide future transport, infrastructure, and development in Greater Sydney in concurrence with 
Future Transport 2056 and State Infrastructure Strategy. 
 
The Plan provides planning priorities that will direct Sydney’s growth over the next 20 years. 
The Region Plan identifies the overarching directions and objectives to guide growth in the 
Sydney region. These directions have then been used to provide more specific detail to guide 
growth and land use decisions in each of the districts through the relevant District Plans. As 
outlined further in this report, the Planning Proposal is consistent with the relevant Directions 
and Actions in the District Plan and therefore is consistent with the Region Plan. 
 
Future Transport 2026 
 
The NSW Governments “Future Transport 2056” was released in 2018 and is an overarching 
strategy, supported by a suite of plans to achieve a 40-year vision for the NSW transport 
system. The strategy considers: 
 

• the future road network throughout Sydney 
• future light and heavy rail networks 
• a future rapid bus and ferry network 
• bicycle network, and 
• freight network 

 
The Planning Proposal is not inconsistent with the plan as it will facilitate future residential 
development that is connected to the existing transport network within the region. 



 

  ATTACHMENT 1 
Planning Proposal - 6 Mitchell Road, Palm Beach 

ITEM NO. 12.2 - 28 MARCH 2023 
 

76 

  

T 

   
 

33 

 
QUESTION 6 – Is the Planning Proposal consistent with applicable State Environmental 
Planning Policies? 
 
The Planning Proposal is consistent with the relevant State Environmental Planning Policies 
(SEPPs) that apply to the site. A detailed list of the SEPPs and commentary is provided in the 
table below: 
 

Table 4: Consistency with Relevant State Environmental Planning Policies (SEPPs) 

SEPP Aim  Comment 

SEPP 
(Resilience 
and Hazards) 
2021 

Chapter 4 of this Policy provides a 
state-wide planning approach to 
remediation and aims to promote the 
remediation of any contaminated land 
for the purpose of reducing the risk of 
harm to human health and/or the 
environment. 
 
A planning authority is to consider 
whether the land is contaminated and 
if so whether it is, or can be made, 
suitable for the proposed land uses.  

The subject site is not located within 
an investigation area and has 
contained only residential land uses 
for an extended period of time. The 
site is therefore considered suitable 
for the intended future use. No further 
investigation is deemed to be 
necessary. 
 
The proposal is therefore consistent 
with Chapter 4 of SEPP (Resilience 
and Hazards) 2021.  
 

 
SEPP 
(Biodiversity 
and 
Conservation) 
2021 

 
Chapter 2 – Vegetation in Non-rural 
Areas 
Chapter 2 of SEPP (Biodiversity and 
Conservation) 2021 aims to protect 
the biodiversity values of trees and 
other vegetation in non-rural areas 
and to preserve the amenity of non-
rural areas of the State through the 
preservation of trees and other 
vegetation. 
 
Chapter 6 – Bushland in Urban 
Areas 
Chapter 6 of SEPP (Biodiversity and 
Conservation) 2021 aims to protect 
and preserve bushland within the 
urban areas. 

 
The proposal has been designed to 
minimise impacts on the surrounding 
landscape as outlined in the following 
specialist studies: 
• Flora and Fauna Assessment  
• Arborist Report  
• Geotech Report. 

 
All future development will need to 
demonstrate consistency with the 
SEPP and therefore the proposal is 
not considered to be inconsistent with 
the SEPP. 

SEPP 
(Building 
Sustainability 
Index: BASIX) 
2004 

The aim of this policy is to mandate 
minimum sustainability targets for 
thermal comfort, energy and water 
use for residential development. 

DAs for all future residential 
development will need to comply with 
the targets established under BASIX. 
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Table 4: Consistency with Relevant State Environmental Planning Policies (SEPPs) 

SEPP Aim  Comment 

SEPP 
(Exempt and 
Complying 
Codes) 2008 

The aims of this policy are to provide 
exempt and complying development 
codes that have State-wide 
application. 

The Planning Proposal is not 
inconsistent with this SEPP which 
would apply to future development. 
 

SEPP 
(Housing) 
2021  

The aim of this policy is to enable the 
development of diverse housing 
types, including purpose-built rental 
housing and encouraging the 
development of housing that will meet 
the needs of more vulnerable 
members of the community 

The Planning Proposal is not 
inconsistent with this SEPP which 
may apply to future development. 
 

 
QUESTION 7 – Is the Planning Proposal consistent with applicable Ministerial 
Directions (s9.1 directions)? 
 
The Planning Proposal is generally consistent with the applicable Section 9.1 directions 
issued by the Minister for Planning. A statement of the consistency of this Planning Proposal 
with the relevant directions to this planning proposal is provided in the table below: 
 

Table 5: Consistency with Relevant Section 9.1 Ministerial Directions 

Direction Requirement  Comment 

Focus Area 1 – Planning Systems 

 
1.1 
Implementation 
of Regional 
Plans 

 
Planning proposals must be 
consistent with a Regional Plan 
released by the Minister for Planning. 

 
The proposal is generally consistent 
with this direction as it is consistent 
with the Greater Sydney Region Plan 
as detailed above.  
 

 
1.4 Site 
Specific 
Provisions 

(1) A planning proposal that will 
amend another environmental 
planning instrument in order to allow 
particular development to be carried 
out must either: 
(a) allow that land use to be carried 

out in the zone the land is 
situated on, or 

(b) rezone the site to an existing 
zone already in the 
environmental planning 
instrument that allows that land 
use without imposing any 

The planning proposal seeks to 
amend the Pittwater Local 
Environmental Plan (LEP) 2014 to 
include the additional permitted use 
of dwelling houses on the RE1 zoned 
portion of the site. The planning 
proposal will provide a site-specific 
provision for the site allowing the 
additional permitted use of dwelling 
houses whilst maintaining the RE1 
zoning of the site and is therefore 
inconsistent with this direction.  
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Table 5: Consistency with Relevant Section 9.1 Ministerial Directions 

Direction Requirement  Comment 

development standards or 
requirements in addition to those 
already contained in that zone, or 

(c) allow that land use on the 
relevant land without imposing 
any development standards or 
requirements in addition to those 
already contained in the principal 
environmental planning 
instrument being amended. 
 

(2) A planning proposal must not 
contain or refer to drawings that 
show details of the proposed 
development. 
 
A planning proposal may be 
inconsistent with the terms of this 
direction only if the relevant planning 
authority can satisfy the Planning 
Secretary (or an officer of the 
Department nominated by the 
Secretary) that the provisions of the 
planning proposal that are 
inconsistent are of minor 
significance. 
 

 
The adoption of Pittwater LEP 2014 
resulted in a split zoning for the 
subject site. The split zoning is 
inconsistent with the intent of the 
subdivision and rezoning of the site 
as agreed to under the Heads of 
Agreement Contract as it prohibited 
residential development on the 
portion of the site zoned RE1.  
 
Dwelling houses are prohibited in the 
RE1 zone and therefore the southern 
portion of site cannot accommodate 
any residential development or 
associated structures. The subject 
planning proposal therefore seeks to 
amend the Pittwater LEP 2014 to 
include the additional permitted use 
of dwelling houses on the RE1 zoned 
portion of the site to facilitate future 
residential development in line with 
the intended use of the site as 
outlined in the Heads of Agreement 
Contract. The proposal is therefore 
considered to be of minor 
significance.  
 

 

Focus Area 3 – Biodiversity and Conservation 
 
3.1 Conservation Zones 

 
(1) A planning proposal must 
include provisions that facilitate 
the protection and conservation 
of environmentally sensitive 
areas. 
 
(2) A planning proposal that 
applies to land within a 
conservation zone or land 
otherwise identified for 
environment 
conservation/protection 

 
The proposal intends to 
permit residential 
development on a small 
portion of land zoned RE1 
Public Recreation in line with 
the C4 Environmental Living 
zoning of the remainder of 
the site.  
 
Currently, Council has 
placed on public exhibition a 
review of Conservation 
Zones for the Northern 
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purposes in a LEP must not 
reduce the conservation 
standards that apply to the land 
(including by modifying 
development standards that 
apply to the land). 
 

Beaches and affects the 
subject land. In this regard, 
for this land: 
• No change in zoning is 

proposed. The large 
portion of the parcel will 
remain within the C4 
zone with the other 
portion proposed to be 
zoned RE1. 

• No proposed changes 
in the RE1 zone 
permitted uses as part 
of this process. 

• There are some minor 
proposed changes in 
uses for the C4 zone but 
they are unlikely to 
impact the use of that 
land. 

 
The planning proposal is 
considered to be of minor 
significance and will not 
amend or reduce the 
environmental protection 
standards that apply to the 
land.  
 
The proposal is therefore 
consistent with the direction. 

 
3.2 Heritage Conservation 

 
(1) A planning proposal must 
contain provisions that facilitate 
the conservation of: 
(a) items, places, buildings, 
works, relics, moveable objects 
or precincts of environmental 
heritage significance to an area, 
in relation to the historical, 
scientific, cultural, social, 
archaeological, architectural, 
natural or aesthetic value of the 
item, area, object or place, 
identified in a study of the 
environmental heritage of the 
area, 
(b) Aboriginal objects or 
Aboriginal places that are 
protected under the National 
Parks and Wildlife Act 1974, and 

 
The site directly adjoins and 
partially forms a part of the 
locally listed heritage item 
“The Bible Garden” at 6a 
Mitchell Road, Palm Beach 
as identified within the 
Pittwater Local 
Environmental Plan (LEP) 
2014. A small portion of the 
subject site forms part of the 
heritage listing however it is 
predominantly located on 6a 
Mitchell Road to the south of 
the site.  
 
A Heritage Impact Statement 
has been prepared in support 
of the proposal by Weir 
Phillips Heritage and 
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(c) Aboriginal areas, Aboriginal 
objects, Aboriginal places or 
landscapes identified by an 
Aboriginal heritage survey 
prepared by or on behalf of an 
Aboriginal Land Council, 
Aboriginal body or public 
authority and provided to the 
relevant planning authority, 
which identifies the area, object, 
place or landscape as being of 
heritage significance to 
Aboriginal culture and people. 
 

Planning. The Heritage 
Impact Statement concludes 
that the proposal will have no 
impact on the significance of 
the adjoining Bible Gardens 
and that the proposal 
complies with the provisions 
contained in Section 9.1 
Ministerial Direction for 
Planning Proposals – 3.1 
Heritage Conservation. 
 
The proposal is therefore 
consistent with the direction. 

Focus Area 4 – Resilience and Hazards 

 
4.4 Remediation of 
Contaminated Land 

 
(1) A planning proposal 
authority must not include in a 
particular zone (within the 
meaning of the local 
environmental plan) any land to 
which this direction applies if the 
inclusion of the land in that zone 
would permit a change of use of 
the land, unless: 
(a) the planning proposal 

authority has considered 
whether the land is 
contaminated, and 

(b) if the land is contaminated, 
the planning proposal 
authority is satisfied that 
the land is suitable in its 
contaminated state (or will 
be suitable, after 
remediation) for all the 
purposes for which land in 
the zone concerned is 
permitted to be used, and 

(c) if the land requires 
remediation to be made 
suitable for any purpose for 
which land in that zone is 
permitted to be used, the 
planning proposal authority 
is satisfied that the land will 
be so remediated before 
the land is used for that 
purpose. 

 
The subject site is not 
located within an 
investigation area and has 
contained only residential 
land uses for an extended 
period of time. The site is 
therefore considered suitable 
for the intended future use. 
No further investigation is 
deemed to be necessary. 
 
The proposal is therefore 
consistent with the direction. 
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In order to satisfy itself as to 
paragraph 1(c), the 
planning proposal authority 
may need to include certain 
provisions in the local 
environmental plan. 

 
(2) Before including any land to 
which this direction applies in a 
particular zone, the planning 
proposal authority is to obtain 
and have regard to a report 
specifying the findings of a 
preliminary investigation of the 
land carried out in accordance 
with the contaminated land 
planning guidelines. 
 

 
4.5 Acid Sulfate Soils 

 
(1) The relevant planning 
authority must consider the Acid 
Sulfate Soils Planning 
Guidelines adopted by the 
Planning Secretary when 
preparing a planning proposal 
that applies to any land 
identified on the Acid Sulfate 
Soils Planning Maps as having a 
probability of acid sulfate soils 
being present. 
 
(2) When a relevant planning 
authority is preparing a planning 
proposal to introduce provisions 
to regulate works in acid sulfate 
soils, those provisions must be 
consistent with: 
(a) the Acid Sulfate Soils Model 
LEP in the Acid Sulfate Soils 
Planning Guidelines adopted by 
the Planning Secretary, or 
 
(b) other such provisions 
provided by the Planning 
Secretary that are consistent 
with the Acid Sulfate Soils 
Planning Guidelines. 
 

 
The proposal only relates to 
a small portion of an existing 
site currently used for 
residential purposes. The 
site is mapped as containing 
Class 5 Acid Sulfate Soils as 
identified in the Pittwater LEP 
2014. The proposal intends 
to permit residential 
development on a small 
portion of land zoned RE1 
Public Recreation and is 
considered to be of minor 
significance. Any future 
development will have to 
take into consideration the 
Acid Sulfate Soil mapping of 
the site. 
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(3) A relevant planning authority 
must not prepare a planning 
proposal that proposes an 
intensification of land uses on 
land identified as having a 
probability of containing acid 
sulfate soils on the Acid Sulfate 
Soils Planning Maps unless the 
relevant planning authority has 
considered an acid sulfate soils 
study assessing the 
appropriateness of the change 
of land use given the presence 
of acid sulfate soils. The 
relevant planning authority must 
provide a copy of any such study 
to the Planning Secretary prior 
to undertaking community 
consultation in satisfaction of 
clause 4 of Schedule 1 to the 
Act. 
 
(4) Where provisions referred to 
under 2(a) and 2(b) above of this 
direction have not been 
introduced and the relevant 
planning authority is preparing a 
planning proposal that proposes 
an intensification of land uses on 
land identified as having a 
probability of acid sulfate soils 
on the Acid Sulfate Soils 
Planning Maps, the planning 
proposal must contain 
provisions consistent with 2(a) 
and 2(b). 
 

 
4.6 Mine Subsidence and 
Unstable Land 

 
A planning proposal may be 
inconsistent with the terms of 
this direction only if the relevant 
planning authority can satisfy 
the Planning Secretary (or an 
officer of the Department 
nominated by the Secretary that 
the provisions of the planning 
proposal that are inconsistent 
are: 

 
The proposal only relates to 
a small portion of an existing 
site currently used for 
residential purposes. The 
site is identified as 
Geotechnical Hazard H1 as 
detailed on the Geotechnical 
Hazard Map in the Pittwater 
LEP 2014. The proposal 
intends to permit residential 
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(a) justified by a strategy 
approved by the Planning 
Secretary which: 
i. gives consideration to the 
objective of this direction, and 
ii. identifies the land which is the 
subject of the planning proposal 
(if the planning proposal relates 
to a particular site or sites), or 
(b) justified by a study prepared 
in support of the planning 
proposal which gives 
consideration to the objective of 
this direction, or 
(c) in accordance with the 
relevant Regional Strategy, 
Regional Plan or District Plan 
prepared by the Department of 
Planning and Environment 
which gives consideration to the 
objective of this direction, or 
(d) of minor significance. 

development on a small 
portion of land zoned RE1 
Public Recreation and is 
considered to be of minor 
significance. 
 
A Geotechnical Report has 
been prepared by Davies 
Geotechnical Consulting 
Engineers in support of the 
proposal. 
 
The Geotech Report 
identifies management and 
mitigation measures to be 
incorporated under future 
development that ensures it 
can appropriately respond to 
the Geotech hazard of the 
site demonstrating that the 
proposal will not adversely 
impact on the site or 
surrounding area. The 
Geotech Report concludes 
that the proposal can be 
supported from a 
geotechnical risk standpoint. 
Therefore, the proposal is 
considered to be of minor 
significance.  
 

Focus Area 5 – Transport and Infrastructure 

 
5.1 Integrating Land Use 
and Transport 

 
(1) A planning proposal must 
locate zones for urban purposes 
and include provisions that give 
effect to and are consistent with 
the aims, objectives and 
principles of: 
(a) Improving Transport Choice 

– Guidelines for planning 
and development (DUAP 
2001), and 

(b) The Right Place for 
Business and Services – 
Planning Policy (DUAP 
2001). 

 
The Planning Proposal is not 
inconsistent with the 
direction as it will facilitate 
future residential 
development that is 
connected to the existing 
transport network within the 
region. The proposal will 
facilitate residential 
development that is of a 
consistent and compatible 
scale with existing land uses 
in the surrounding area.  
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5.2 Reserving Land for 
Public Purposes 

 
(1) A planning proposal must not 
create, alter or reduce existing 
zonings or reservations of land 
for public purposes without the 
approval of the relevant public 
authority and the Planning 
Secretary (or an officer of the 
Department nominated by the 
Secretary). 
 
A planning proposal may be 
inconsistent with the terms of 
this direction only if the relevant 
planning authority can satisfy 
the Planning Secretary (or an 
officer of the Department 
nominated by the Secretary) 
that: 
(a) with respect to a request 
referred to in paragraph (4), 
further information is required 
before appropriate planning 
controls for the land can be 
determined, or 
(b) the provisions of the planning 
proposal that are inconsistent 
with the terms of this direction 
are of minor significance. 
 

 
The planning proposal seeks 
to resolve split zoning issues 
on the site and facilitate the 
residential development of 
the site in line with the 
intended use and 
development outlined in the 
Heads of Agreement 
Contract. 
 
The proposal seeks to 
include the additional 
permitted use of a dwelling 
house on the small portion of 
the site that is zoned RE1 
Public Recreation. The 
portion of the site is not 
currently used for public 
recreation and the proposal 
will ensure the entire site can 
be developed for residential 
purposes. The proposal is 
therefore of minor 
significance.  

Focus Area 6 – Housing  

 
6.1 Residential Zones 

 
(1) A planning proposal must 
include provisions that 
encourage the provision of 
housing that will: 
(a) broaden the choice of 

building types and locations 
available in the housing 
market, and 

(b) make more efficient use of 
existing infrastructure and 
services, and 

(c) reduce the consumption of 
land for housing and 
associated urban 
development on the urban 
fringe, and 

 
The proposal is consistent 
with this ministerial direction 
as it will facilitate the 
intended residential use of 
the site.  
 
Any future development will 
be required to demonstrate 
the site can be adequately 
serviced to facilitate the 
proposed development.  
 
The proposal does not 
contain provisions which will 
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(d) be of good design. 
 
(2) A planning proposal must, in 
relation to land to which this 
direction applies: 
(a) contain a requirement that 

residential development is 
not permitted until land is 
adequately serviced (or 
arrangements satisfactory 
to the council, or other 
appropriate authority, have 
been made to service it), 
and 

(b) not contain provisions 
which will reduce the 
permissible residential 
density of land. 

 

reduce the permissible 
residential density of land. 

 
C. ENVIRONMENTAL, SOCIAL AND ECONOMIC IMPACT 

 
QUESTION 8 – Is there any likelihood that critical habitat or threatened species, 
populations or ecological communities, or their habitats, will be adversely affected as 
a result of the proposal? 
 
Ecological Impacts 

The subject site is identified as having biodiversity value as detailed in the Biodiversity Map 
provided in the Pittwater Local Environmental Plan (LEP) 2014.  

A Flora and Fauna Assessment was prepared by Ecological Consultants Australia Pty Ltd in 
support of the proposal. The Flora and Fauna Assessment included: 

• On ground surveys on 18 August, 3 September 2019 and 14 May 2022; 
• Bionet searches for flora, fauna and endangered populations to identify if there were 

previous records of threatened species occurring within the local area using a 10km 
radius around the site; and 

• A review of the Planning Proposal and the proposed development it seeks to enable 
was evaluated for potential environmental impacts. 

 
The Flora and Fauna Assessment concluded that: 

• No threatened flora or fauna species were recorded on- site during survey or 
previously recorded via Bionet. 

• No significant habitat features, values or landscape corridors will be impacted by the 
proposed development. 

• The proposal does not trigger entry into the Biodiversity Offset Scheme. 
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• Tree protection will be consistent with the Arborist report (Beecher 2020) or any 
updates from Alex Austin (ArborSaw June 2022). Main trees to be managed are trees 
within close proximity to building works. 

• The neighboring bible garden/public recreation area will remain open to the public and 
unaffected by the proposal; and 

• All 5 part tests have concluded that the proposal is not likely to significantly affect 
Large Forest Owls, Grey-headed Flying-foxes or microbats and will not be likely to put 
the local populations at risk of extinction. 

 
The assessment also includes a number of recommended mitigation measures to be 
incorporated during the construction of the development which will be implemented to ensure 
potential ecological impacts are minimised and appropriately mitigated.  

All future development on the site will be sited and designed to best respond to the ecological 
value of the surrounding area and will include the provision of native landscaping to assist in 
the integration of the future development into the surrounding environment. It is therefore 
considered that the Planning Proposal will not adversely impact on critical habitat, threatened 
species, populations or ecological communities and their habitats. 
 
Tree Impacts  

An Arborist Report was prepared by Arborsaw in support of the proposal.  
 
The Arborist Report undertook an assessment of the existing vegetation on the site and within 
the surrounding area to ascertain the suitability of the proposal.  
 
The Arborist Report concludes that the planning proposal is considered to be suitable from a 
tree impact perspective provided the recommendations of the report are implemented with 
any future development onsite.  
 
QUESTION 9 – Are there any other likely environmental effects as a result of the 
Planning Proposal and how are they proposed to be managed? 
 
Heritage 

The site directly adjoins and partially forms a part of the locally listed heritage item “The Bible 
Garden” at 6a Mitchell Road, Palm Beach as identified within the Pittwater Local 
Environmental Plan (LEP) 2014. A small portion of the subject site forms part of the heritage 
listing however it is predominantly located on 6a Mitchell Road to the south of the site.  
 
A Heritage Impact Statement has been prepared in support of the proposal by Weir Phillips 
Heritage and Planning. The Heritage Impact Statement concludes that the proposal will have 
no impact on the significance of the adjoining heritage item based on the following: 
 

• The proposal is compatible with the concept schemes envisaged when the site was 
subdivided and sold as part of the Heads of Agreement Contract with The Trustees of 
the Bible Garden. 
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• The steeply topography of the existing lot, particularly the northern portion which 
adjoins the subject site, is not usable by patrons of the Bible Garden. The proposal 
will allow for the construction of a dwelling with a flat top structure (potential garage). 
This structure when constructed will provide additional area as part of the garden 
which will enhance the user experience of the Garden and offer an opportunity to 
expand the significant plantings on site. 

 
• The previous residential scheme was by Stephen Lesiuk Architect has been presented 

and endorsed by the Trustees of the “Bible Garden” Memorial Trust in a letter dated 
17th August 2020. This demonstrates that the proposed residential zoning is 
considered to be acceptable by the Trustees of the Bible Garden. 

 
• The proposal will not result in a built form that when viewed from the most significant 

points at Mitchell Road and from within the Bible Gardens the dwelling will be 
concealed by the existing topography. There will no visual impact from this 
perspective. 

 
• The character of the Bible Garden, as a site enjoyed for quiet contemplation and 

appreciation of the magnificent outlook towards Palm Beach will be unaffected by the 
proposed rezoning. 

 
• The proposal is unlikely to reduce the user’s ability to interpret the cultural landscape 

of the Bible Garden within its context. 
 

• From Palm Beach and surrounds, the proposal would be visible as one of a number 
of residential developments within the escarpment behind Palm Beach as a result of 
the rezoning. Any new dwelling constructed as a result of the proposal would be visible 
in the landscape from these viewpoints but will have a lessened visual impact due to 
the scale and constrained nature of the site in comparison to other nearby residential 
developments. The visual impact from this perspective is considered to be minor. 

 
• The proposal will likely facilitate the demolition of the dwelling on site. The existing 

dwelling on site is not considered to be of heritage significance, either through the 
assessment of Northern Beaches Council or by the authors of this statement. 

 
• No other heritage items in the vicinity will be affected by future built form constructed 

as part of the proposal owing to the separation of these items from the subject site. 
 
View Loss  

The notion of view loss is invoked when a property enjoys existing views, and a proposed 
development would impact on that view.  View loss impacts is addressed in the planning 
principle established by the NSW Land & Environment Court to deal with the assessment of 
view loss impacts, referred to as the Tenacity Principle (Tenacity Consulting v Warringah 
[2004] NSWLEC 140).  
 
To determine the impact of view loss, the following four-step assessment should be used.  
 



 

  ATTACHMENT 1 
Planning Proposal - 6 Mitchell Road, Palm Beach 

ITEM NO. 12.2 - 28 MARCH 2023 
 

88 

  

T 

   
 

45 

Step 1 The first step is the assessment of views to be affected. Water views are valued 
more highly than land views. Iconic views (e.g. of the Opera House, the Harbour 
Bridge) are valued more highly than views without icons. Whole views are valued 
more highly than partial views, e.g. a water view in which the interface between 
land and water is visible is more valuable than one in which it is obscured. 
 

Step 2 The second step is to consider from what part of the property the views are 
obtained. For example the protection of views across side boundaries is more 
difficult than the protection of views from front and rear boundaries. In addition, 
whether the view is enjoyed from a standing or sitting position may also be 
relevant. Sitting views are more difficult to protect than standing views. The 
expectation to retain side views and sitting views is often unrealistic. 
 

Step 3 The third step is to assess the extent of the impact. This needs to be done for the 
whole of the property, and not just to that part where the views are affected. The 
views from living areas (including kitchen areas) are more significant than from 
bedrooms or service areas. Whilst the impact could be assessed quantitatively, 
it is more useful to look at the issue in a qualitative sense and ask whether the 
view loss is negligible, minor, moderate, severe or devastating. 
 

Step 4 The fourth step is to assess the reasonableness of the proposal that is causing 
the impact. A development that complies with all planning controls would be 
considered more reasonable than one that breaches them. Where an impact on 
views arises as a result of non-compliance with one or more planning controls, 
even a moderate impact may be considered unreasonable. With a complying 
proposal, the question should be asked whether a more skillful design could 
provide the applicant with the same development potential and amenity and 
reduce the impact on the views of neighbours. 

 
The following provides an assessment of the properties deemed to be impacted by the 
development using the steps established in Tenacity Principle (Tenacity Consulting v 
Warringah [2004] NSW LEC 140). 
 
Step 1  
 
The existing significant views in proximity to the subject site comprise of ocean and beach 
views of Palm Beach located to the north east of the site. 
 
The subject site slopes down towards the north and any future development will be designed 
to respond to the natural topography and step down the site. This will ensure any future 
development will not impact on any existing views from residential properties and the Bible 
Garden to the south of the site.  
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Step 2  
 
Views from the Bible Garden extend from Mitchell Road in an arch from the northwest to 
northeast towards Palm Beach. The land is also visible also from nearby privately owned 
residential properties to the north east. The views are achieved from the elevated position of 
the site and due to the topography, the subject site and existing dwelling are not visible from 
the Bible Garden as detailed in Figure 9 and 10 below.   
 
The existing views are achieved from a standing or seated position across the site with the 
only obstructions consisting of existing vegetation.  
 

 
Figure 9:  Existing view from the Bible Garden (Source: Weir Phillips Heritage and Planning) 
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Figure 10: Existing view from the Bible Garden indicating the location of the subject site (Source: 

Weir Phillips Heritage and Planning) 
 
During the preparation of the proposal consultation was undertaken with the Committee of 
the Friends of the Palm Beach Bible Garden and height poles were installed to determine the 
potential impact of any future development on the RE1 zoned land. Figure 11 and 12 below 
details the height poles with the yellow string identifying the existing level of the bible garden 
and the red string identifying the maximum height allowable on the subject site as per an 
existing covenant.  
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Figure 11: Site photo detailing the installation of the height poles in relation to the existing view 

(Source: Stephen Lesiuk Architect) 
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Figure 12: Site photo detailing the installation of the height poles in relation to the existing view 

(Source: Stephen Lesiuk Architect) 
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Step 3 
 
As detailed in Figures 11 & 12 no portion of future residential development will impede on 
the existing views from the Bible Garden based on the topography of the site, existing 
covenants and the indicative location of the garage as outlined in the Heads of Agreement 
Contract.  
 
Step 4 
 
The proposal is therefore considered to be reasonable from a view loss perspective in that 
any future development would be sited and designed to ensure there are no impacts on 
existing views obtained from the Bible Garden and surrounding area. 
 
Built Form  
Concept Architectural Plans have been prepared in support of the proposal by Housed 
Architects which demonstrate how the full site could be developed for residential purposes in 
line with the intended outcomes of the Heads of Agreement Contract. 
 
As demonstrated in the Concept Architectural Plans and detailed in Figures 13-17 below, the 
planning proposal will facilitate the development of the whole site for the purposes of a 
dwelling house and associated works. The portion of the site will be utilised to provide 
vehicular access, parking and entry to the future dwelling house without adversely impacting 
on the adjoining Bible Garden or access provided to adjoining sites. 
 

 
Figure 13: Concept Site Plan with the RE1 zoned portion of the site highlighted in purple (Souce: 

Housed Architects) 
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Figure 14: Concept Entry Plan detailing the RE1 zoned land as being utilized for vehilcuar access 

and garage (Souce: Housed Architects) 

 
Figure 15: Concept Circulation Plan detailing the garage as below the Bible Garden and height limit 

(Souce: Housed Architects) 
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Figure 16: Concept Section detailing the garage as below the Bible Garden and height limit (Souce: 

Housed Architects) 
 

 
Figure 17: Concept Circulation Plan detailing the garage as below the Bible Garden and height limit 

(Souce: Housed Architects) 
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As demonstrated in Figures 13-17 above, the portion of the site zoned RE1 can be developed 
for the purposes of a dwelling house without adversely impacting on the setting or functionality 
of the adjoining Bible Garden and recreation zoned land.  
 
The provision of the height limit for the site as part of the amendment to Schedule 1 of the 
Pittwater Local Environmental Plan (LEP) 2014 ensures future development will not adversely 
impact on the adjoining bible garden or surrounding area and an appropriate built form can 
be achieved onsite. Therefore, the planning proposal will not result in any adverse built form 
impacts. 
 
Traffic and Access 

The proposal will not result in any adverse traffic or access impacts. The portion of land 
identified to include the additional permitted uses is located adjacent to an existing shared 
driveway that was envisaged to provide access to the subject site as outlined in the Heads of 
Agreement Contract. The driveway is of a sufficient size to accommodate any future 
residential development on the site.  
 
Geotechnical Impacts 
 
The site is identified as Geotechnical Hazard H1 as detailed on the Geotechnical Hazard Map 
in the Pittwater LEP 2014. A Geotechnical Report has been prepared by Davies Geotechnical 
Consulting Engineers in support of the proposal. 
 
The Geotech Report identifies management and mitigation measures to be incorporated 
under future development that ensures it can appropriately respond to the Geotech hazard of 
the site demonstrating that the proposal will not adversely impact on the site or surrounding 
area. The Geotech Report concludes that the proposal can be supported from a geotechnical 
risk standpoint. 
 
QUESTION 10 – Has the Planning Proposal adequately addressed any social and 
economic effects? 
 
The planning proposal will facilitate the development of the whole site for residential purposes 
as intended under the Heads of Agreement. The social and economic benefits include 
increased residential accommodation in the area and resolution of the issues arising from the 
split zoning of the site. 
 

D. INFRASTRUCTURE (LOCAL, STATE AND COMMONWEALTH) 
 
QUESTION 11 - Is there adequate public infrastructure for the Planning Proposal? 
 
The site contains an existing dwelling that has connection to all services and utilities required 
to facilitate residential development. The provision of additional permitted uses on the portion 
of land zoned RE1 Public Recreation will not adversely impact on the provisions of services 
and utilities in the area and existing services can be utilised in any future development of the 
site.  
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QUESTION 12 - What are the views of state and Commonwealth public authorities 
consulted in accordance with the Gateway determination? 
 
Consultation with relevant State and Commonwealth public authorities will be undertaken as 
part of the exhibition of the Planning Proposal, as directed by the Gateway Determination. In 
this regard, consultation with the following public authorities is anticipated: 
 

• Sydney Water 
• Ausgrid 
• NSW Office of Environment and Heritage. 

 
PART 4 – Mapping 
 
As discussed, the Planning Proposal seeks to amend the Pittwater LEP 2014 as follows: 
 

• Amend the Pittwater LEP 2014 Additional Permitted Uses Map for the subject site 
(Sheet APU_015) to identify the portion of the site zoned RE1 Public Recreation for 
additional permitted uses referenced in Schedule 1 of the LEP. 

 
The required mapping will be undertaken by Council once Gateway Determination has been 
issued for the proposal. 
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Map 1 – Site Identification Map 
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Map 2 – Current Additional Permitted Uses 
 

 
 
Map 3- Proposed Additional Permitted Use 
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PART 5 – Community and Key Stakeholder Consultation 
 
Community Engagement (Non-Statutory) 

The Planning Proposal was originally placed on non-statutory public exhibition for 14 days 
in accordance with the Northern Beaches Community Participation Plan from 28 September 
to 13 October 2022. Notification included: 

• Notification letters to adjoining landowners and occupiers;  

• Email to community members who have registered their interest;  

• An updated Council Public Exhibition website ‘Your Say’ with relevant information; 
and  

• Council’s Community News.  

On 12 October 2022, the notification period was extended to 21 October 2022. 

Submissions 

Six (6) valid submissions were received during the non-statutory exhibition period. The 
issues raised in the six (6) submissions included:  

• Wanting garage on the concept plan to be lowered; 

• Vegetation that will feature on garage roof as shown on garage height should be at 
max development height; 

• New structure will obscure view; 

• Unlawful public exhibition; 

• Unclear amendment proposal; 

• Garage roof vegetation upkeep issues; 

• Extension of exhibition time; and 

• Planning Proposal is unlawful. 

One (1) submission was received after 21 October 2022 (closing date of notification period) 
and has still been considered. 

A summary of the 6 valid submissions (including the late submission) and Council’s 
responses to the issues raised is appended to the report presented to the Northern Beaches 
Local Planning Panel and Council. 

Exhibition – Gateway Determination 

On issue of the Gateway Determination, Council will formally exhibit the 
Planning Proposal in accordance with the conditions of the Gateway Determination, Section 
3.34 and Schedule 1, Clause 4 of the Environmental Planning and Assessment Act 1979. 

It is expected that direction as to the nature and extent of the public exhibition will be 
provided by Department of Planning, Industry and Environment as part of the Gateway 
Determination. It is anticipated that the Planning Proposal will be publicly exhibited for a 
period of 28 days. 
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PART 6 – Project Timeline 
 
Council, as the Relevant Planning Authority (RPA), has discretion to determine the relevant 
project timeframe for the determination of this Planning Proposal. The information detailed 
within this Planning Proposal has been provided to outline any potential impacts and provide 
justification to support and assist the RPA’s determination. 
 

Table 6: Anticipated Project Timeline 

Stage Timeframe  

Report to Council – obtain Council resolution to progress Planning 
Proposal 

February 2023 

Forwarding the Planning Proposal to Department – Request for 
Gateway Determination 

March 2023 

Gateway Determination issued (assumes 3 month turnaround) June 2023 

Anticipated timeframe for the completion of required technical 
information (If required) 

July 2023 

Public Exhibition August 2023 

Timeframe for government agency consultation (pre and post 
exhibition as required by Gateway determination) 

August 2023  

Dates for public hearing (if required) September 2023 

Timeframe for consideration of submissions September 2023 

Report to Council on outcomes of public exhibition October 2023 

If Council agrees, submit to Department to finalise the LEP November 2023 

Anticipated date the local plan-making authority will make the plan 
(if authorised) 

December 2023 

Anticipated date the local plan-making authority will forward to the 
PCO for publication 

December 2023 

 
Conclusion  
 
This Planning Proposal seeks to amend the Pittwater Local Environmental Plan (LEP) 2014 
to include an additional permitted use of dwelling house on that portion of 6 Mitchell Road, 
Palm Beach currently zoned R1 Public Recreation; and to ensure that any future residential 
development on the land does not exceed building height 74.5AHD. 
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The Planning Proposal has been prepared in accordance with Section 3.33 of the 
Environmental Planning and Assessment Act 1979 (the EP&A Act) and The Department of 
Planning’s ‘Local Environmental Plan Making Guideline.’ 
 
The Planning Proposal provides a comprehensive justification of the proposed amendment 
to the Pittwater LEP 2014, and significant planning merit in the following respects: 
 

• It will facilitate the future intended residential development of the site as envisaged by 
Council and the Trustees of the Bible Garden;  

• It will enable appropriate residential development that recognises the heritage 
significance of the site and surrounding area; and 

• It will not adversely impact on the ecological, cultural or scenic significance of the site 
and surrounding area.  

 
Given the above significant planning merits and the absence of any adverse social, economic 
or environmental impacts, it is requested that the Planning Proposal be favorably considered 
by Council and that Council resolve to forward it to the Department of Planning, Industry & 
Environment to allow the Department to consider the Planning Proposal for Gateway 
Determination under Section 3.34 of the Environmental Planning and Assessment Act, 1979.  
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No. Date Received Issue Raised Council Response to Issue
1 30/09/2022 More information needed on the proposal. Contacted submitter via phone and explained the contents of Planning Proposal. No 

future submission made by the submitter.

2 10/10/2022 Wanting the garage area to be moved further east and 
lowered.

Rooftop gardens rarely become a permanent fixture on a 
property, due to various problems or lack of interest. That 
would be my concern with this being so close to the max 
development height. Can the vegetation height on the rooftop 
be at the max development height.

Both suggestions go to design details of a future built form, that would be subject to a 
future Development Application being lodged on the site.  

3 11/10/2022 Wanting more exhibition time. The request is noted. Council extended the Non-Statutory Exhibition period to Friday 
21st October 2022 and submitter advised accordingly. A latter submission, known as 
Submission #5, is made on behalf of the same landowners.

4 12/10/2022 New structure will obscure view. The proposal will amend the PLEP2014  to include provisions to the subject site that 
any future residential development cannot exceed a height of 74.5 AHD for the whole 
property. This will ensure scenic views of Palm Beach from the Bible Gardens will not 
be obstructed.

Concerned that with the owner being responsible for the 
upkeep of the proposed roof garden it will revert to a weedy 
mess and plants growing up to further obscure the view from 
the Bible Garden due to it being out of sight and concern to 
the owner and upkeep not being enforced.

The submitter is talking about the concept plans provided with the Planning Proposal 
documentation, that show the rooftop garden on top of the garage.  The concept plans 
are information only and do not form part of the recommended Planning Proposal 
document before Council (see Attachment 1 to the report). Issues regarding the 
management of any future rooftop garden is to be addressed during an assessment of 
a Development Application.

5 21/20/2022 1) Making of the Planning Proposal is without a connected
development application is contrary to section 3.38 of the
Environmental Planning and Assessment Act 1979 (EP & A
Act);

The Environmental Planning and Assessment Act (the EP&A Act) does not require a 
Planning Proposal is to be accompanied by a development application. The EP&A Act 
allows a Planning Proposal to be lodged for assessment.  

2) Planning Proposal is unclear in its terms; the additional
clause into schedule 1 of the LEP should be clear &
unambiguous. The submitter provides amendments to how
the proposal is to be written.

The submitter suggests the description of 6 Mitchell Road alone, without the Lot and 
DP reference, may be uncertain. It is worth noting that as a document, the Planning 
Proposal is not meant to read and be worded as a legal instrument in much the same 
way as the Local Environmental Plan it is seeking to amend. The proponent's Planning 
Proposal clearly states, in plain English, It is clear the location of land as the area 
applicable to the clause is shown on the street address that the Planning Proposal 
relates and insofar what it is proposing to amend under the Pittwater LEP.  

Council staff, have prepared an amended Planning Proposal for Council to consider, as 
Attachment 1 to this report.  It clearly states: the Planning Proposal will be a site-
specific provision applying only to 6 Mitchell Road Palm Beach (to be identified on the 
Additional Permitted Land Uses Map of the LEP).

3)	Exhibition of the Planning Proposal is unlawful; Council notified the proponent's Planning Proposal application.  This notification phase 
is the first phase, an opportunity to obtain the local community's views on the 
proponent's Planning Proposal and is in accordance with Council adopted Community 
Participation Plan (May 2020).  This is best practice approach in community 
engagement. It is not unlawful, especially as Council is considering the application and 
views from local community as part of its assessment of the proponent's Planning 
Proposal and before it determines whether to progress the Planning Proposal to 
Gateway Determination.

4) Above breaches lead to the invalidity of any amendment
made as a consequence of the Planning Proposal.

The issues raised by the submitter above , namely 1 to 3 inclusive, have been 
responded to accordingly.  None of the issues raised are in breach of the EP&A Act. 

6 28/10/2022 Lack of concern for the stone wall on the northern boundary 
(bordering with the adjoining property 17 Florida Road Palm 
Beach) of the subject site.  The steep slope and conditions  
hazards and risk to 17 Florida Road, Palm Beach. 

The stone wall in which the submitter refers to is located on the northern boundary of 
the subject site bordering with the adjoining neighbouring property 17 Florida Road, 
Palm Beach. Council notes the issue raised by the submitter however the geotechnical 
report submitted with the Planning Proposal do not conclude to require specific 
provisions that must be included in a site-specific provision as part of the additional 
permitted land use for this site (this is the basic premise of the proponent's Planning 
Proposal).  Any issues regarding the structural adequacy of the stone wall  and 
geotech hazards of the land is in the future design of a development on this site, that 
requires addressing in the assessment of a future Development Application.

*An additional submission was received by Council  and was subsequently withdrawn by the submitter. The withdrawn submission has not been included in this table.
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MINUTES OF NORTHERN BEACHES LOCAL PLANNING PANEL 
MEETING

14 DECEMBER 2022

Page 5 of 14

4.2 PEX2022/0003 PLANNING PROPOSAL AT 6 MITCHELL ROAD, PALM BEACH 

PROCEEDINGS IN BRIEF

The proposal is to a
an additional permissible use on that portion of the subject land zoned RE1 below RL 74.5AHD.

At the public meeting which followed the Panel was addressed by two (2) objectors on behalf of the
neighbours. 

At the public meeting Counsel for an objector submitted that: (a) there were two planning proposals 
before the Panel, one by The Planning Hub on behalf of the applicant and the other by Council as 
set out in Attachment 2 to the Council assessment report; (b) that the former was beyond power 
under the Environmental Planning and Assessment Act 1979 but that the latter was within power 
and the Panel could advise in respect of the latter; (c) that the Panel should reject the former and 
advise Council only in respect to the latter. The Panel considers that there is only one planning 

planning proposal set out in Attachment 2 to the Council 
assessment report. The Panel will advise Council only in respect of that planning proposal.

RECOMMENDATION OF PLANNING PANEL

That the Northern Beaches Local Planning Panel recommends that Council support the planning 
proposal set out in Attachment 2 to the Council assessment report to permit a dwelling house 
limited to a building height of RL 74.5AHD as an additional permitted use on 6 Mitchell Road Palm 
Beach, for the reasons presented in the assessment report, subject to the following:

The Panel suggests that the additional clauses in Schedule 1 of the Pittwater Local Environment 
Plan should read to the following effect:

Use of certain land at 6 Mitchell Road, Palm Beach

(1) This clause applies to land at 6 Mitchell Road, Palm Beach, being Lot 1. DP1086858 and 
identified as on the Additional Permitted Uses Map.

(2) Development on the part of 6 Mitchell Road, Palm Beach zoned RE1 for the purposes of a 
dwelling house, not exceeding RL 74.5AHD in height, is permitted with development consent.

(3) The height limit restriction of RL 74.5AHD also applies to the remainder of 6 Mitchell Road, 
Palm Beach, currently zoned C4.

(4) Subject to the restriction imposed by clause 3, the remainder of 6 Mitchell Road, Palm Beach 
continues to be subject to the development height controls in clause 4.3 of the Pittwater 
Local Environmental Plan.

Vote: 4/0
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1. Introduction 

Northern Beaches Council (Council) received a Planning Proposal Application relating to privately owned land 

located at 6 Mitchell Road, Palm Beach (Planning Proposal No: PEX2022/0003). The application is a proponent-

initiated Planning Proposal under the Environmental Planning and Assessment Act. The proposal seeks to amend 

Pittwater Local Environmental Plan 2014 by adding “dwelling houses” as an additional permissible use on that 

portion of the subject land zoned RE1. 

The land that is the subject of the application immediately abuts land owned by Council. In accordance with the 

Council’s Community Participation Plan, as Council is an affected property owner to this application. Council’s 

Property Team and Parks & Recreation Team (as the Asset Manager) will be invited to comment on the application 

along with other affected property owners. 

Carriage of the assessment of the application will be by staff in Council’s Strategic and Place Planning Business 

Unit, with input from technical experts across various Council Business Units. To maintain compliance and support 

good practice, Council engaged Charles Kendall Australia (CKA) to provide probity advisory services relating to the 

assessment. This Probity Report reflects on the probity of the assessment process. 

2. Probity 

 Probity  

The term “probity” refers to integrity, uprightness and honesty. In the context of the assessment process, probity 

relates to: 

• compliance with relevant legislation, policies and other applicable governance; 

• maintaining fairness and impartiality; 

• supporting accountability and transparency; 

• ensuring confidentiality and security of information; and 

• managing potential and actual conflicts of interest. 

The probity advisor is able to provide independent scrutiny of the process. The probity advisor can provide advice 

to facilitate compliance with recognised probity principles and can assist to resolve probity-related issues. 

 Specific Duties Included in the Probity Advisor Role 

The role of the probity advisor extends to the following activities. 

• Act as an independent observer throughout the assessment activity. 

• Scrutinise the process to provide advice with respect to compliance with relevant policies and procedures. 

• Review and assess all relevant documentation to validate compliance and transparency. 

• Review and provide advice regarding conflicts of interest. 

• Attend meetings as required. 

• Provide a final report that gives an independent view of the probity and compliance of the process. 

3. Review of Assessment Process 

 Preparation 

In preparation for the review, CKA reviewed the following documentation that relate to the Planning Proposal 

assessment process: 
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• Council’s Business Process for assessment of Planning Proposal. 

• Development Determination Panel (DDP) Charter (dated 30 June 2022). 

• Local Environmental Plan Making Guideline (dated September 2022) Published by the NSW Department of 

Planning, Industry and Environment. 

• Environmental Planning and Assessment Act 1979. 

 Conflicts of Interest 

It was identified that as Council is an affected property owner to the application, Council has an interest and 

Council’s Property Team and Parks & Recreation Team (as the Asset Manager) would be invited to comment on 

the application along with other affected property owners. This would be undertaken through the normal Council 

process. To manage this situation and maintain probity, Council ensured separation between the assessment of 

the Planning Proposal and Council’s role as an affected property owner. 

In addition, conflict of interest disclosures were received from the following Council officers involved in the process: 

• Andrew Pigott 

• Brendan Smith 

• Joseph Tramonte 

• Neil Cocks 

• Amanda Clarke 

• Liza Cordoba 

• Nemani Robertson 

• Rachael Thelander 

• Robert Blackall 

• Shivani Tapas 

• Brendan Gavin 

No individuals identified any conflicts of interest with respect to the that required management.  

 Internal Referrals 

In accordance with the documented process, the following referrals were sent to Council stakeholders for comment 

regarding the application: 

• To Suzy Lawrence (Principal Planner Strategic & Place Planning 2) dated 23 September 2022 regarding 

how Conservation Zones Review impact the subject property and particularly if the rezoning proceeds. No 

issues were identified in the response. 

• To Brendan Smith (Team Leader Biodiversity and Planning Environment & Biodiversity - Bushland & 

Biodiversity) regarding any Environment and Biodiversity feedback. No issues were identified in the 

response. 

• To Brendan Gavin (Principal Planner Heritage - European - Strategic & Place Planning 1) regarding Non-

Indigenous Heritage feedback. The response identified that Heritage can support the planning proposal, 

but there are some concerns to be considered at the development application stage. 

• To Jeremy Smith Manager (Park Assets - Planning Design & Delivery) for feedback from Park Assets. The 

response identified that Park Assets are able to support the planning proposal but raised some issues 

relating to the Deed of Management. It was determined that these issues are not specifically related to the 

Planning Proposal but may be addressed later. 
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 Community Consultation 

3.4.1 Notification 

The Planning Proposal was originally placed on non-statutory public exhibition for fourteen days in accordance with 

the Northern Beaches Community Participation Plan from 28 September to 13 October 2022. Notification letters 

were sent to the following owners and occupiers: 

• Anthony William Cripps. 

• Suzannah Victoria Plowman. 

• Simon Trentham Fielding May. 

• Jason Bradley Smith.. 

• David Andrew Thomas Thomas & Elizabeth Helen Thomas. 

• Nancye Elizabeth Walton. 

• The Resident at 15A Florida Road, Palm Beach NSW. 

• Paul Howard Warren & Elizabeth Warren. 

• The Resident at 6A Mitchell Road, Palm Beach NSW. 

• W G Adams. 

• Council’s Property Team and Parks and Recreation Team. 

In addition to the notification letters, Council undertook the following communications: 

• Emails to community members who have registered their interest; 

• An updated Council Public Exhibition website ‘Your Say’ with relevant information; and 

• Information in Council’s Community News. 

On 12 October 2022, the notification period was extended to 21 October 2022. 

3.4.2 Submissions 

A total of six valid submissions were received during the non-statutory exhibition period, which raised the following 

issues: 

• Wanting garage on the concept plan to be lowered; 

• Vegetation that will feature on garage roof as shown on garage height should be at max development 

height; 

• New structure will obscure view; 

• Unlawful public exhibition; 

• Unclear amendment proposal; 

• Garage roof vegetation upkeep issues; 

• Extension of exhibition time; and 

• That the Planning Proposal is unlawful. 

One (1) submission was received after 21 October 2022 but was still considered in the review process. The 

submissions included a response from Piper Alderman on behalf of Jason and Jodie Smith raising concerns that: 

− the making of the Planning Proposal without a connected development application is contrary to 

section 3.38 of the Environmental Planning and Assessment Act 1979 (EP & A Act); 

− The notification of the Planning Proposal is contrary to 3.40(1) of the Act; 
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− the breaches lead to the invalidity of any amendment made pursuant to the LEP as a result of the 

Planning Proposal; and 

− the Planning Proposal is unclear in its terms. 

Council has considered the issues raised in submissions and prepared a response table which was attached to the 

report to Council.  

 Planning Proposal Assessment 

The Planning Proposal for Amendments to Pittwater Local Environmental Plan 2014 (PLEP 2014) 6 Mitchell Road, 

Palm Beach was provided in November 2022. 

CKA reviewed the following documentation relating to the assessment of the Planning Proposal: 

• The Planning Proposal for Amendments to Pittwater Local Environmental Plan 2014 (PLEP 2014) 6 

Mitchell Road, Palm Beach dated November 2022 

• Northern Beaches Local Planning Panel Assessment Report for PEX2022/0003 Planning Proposal at 6 

Mitchell Road, Palm Beach. 

• Minutes of the Northern Beaches Local Planning Panel Meeting held via teleconference on Wednesday 14 

December 2022. 

• An Email dated 12 December 2022 regarding a question raised by NBLPP Panel member, Kara Krason 

and the subsequent response from Robert Platt via email on 13 December 2022. 

• The Council Report for Planning Proposal for PEX2022/0003 at 6 Mitchell Road Palm Beach. 

4. Findings 

Based on the probity advisor’s observations and the information provided by Northern Beaches Council and reviewed 

by the probity advisor, it is the opinion of the probity advisor that: 

• The assessment of the Planning Proposal for 6 Mitchell Road, Palm Beach (PEX2022/0003) has been 

undertaken in accordance with Council’s procedures; 

• all relevant parties were aware of responsibilities to disclose conflicts of interest and there were no conflicts 

of interest identified by the Council officers involved in the process; 

• The interest of Council as an affected property owner was effectively managed, with appropriate separation 

in place;  

• The Planning Proposal was assessed fairly, with no evidence of bias; 

• The submissions received through the community consultation and internal referrals were appropriately 

considered through the process.  

• the principles of probity have been observed throughout the process; and 

• the process has been undertaken in accordance with applicable legislation, guidelines and policies. 

No probity issues have been identified that would prohibit progress of the proposal. 

 

Probity Advisor 

Dated: 25 January 2023 

 

Mark Henderson 
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MANLY VALE DEVELOPMENTS NO. 2 PTY LIMITED 
 
 
23 March 2022 
 
 
 
The General Manager 
Northern Beaches Council 
P.O Box 82 
MANLY  NSW  2095 
 
 
 
Dear General Manager 
 
 
RE:   DEVELOPMENT APPLICATION 2020/0824 (the “DA”) 
PROPERTY:   321-331 CONDAMINE STREET, MANLY VALE (the “Property”) 

 

Manly Vale Developments No. 2 Pty Limited (“Owner”) has made the above DA in respect of 
the above Property.   

This letter constitutes an offer by the Owner to enter into a voluntary planning agreement 
(“VPA”) with Northern Beaches Council in connection with the DA. 

The Owner offers the following to be implemented by way of voluntary planning agreement: 

1. The parties to the VPA will be the Owner (being the registered owner of the Property) 
and the Council. 

2. The VPA will apply to the Property and will be registered on title within 14 days of the 
VPA being executed by all parties.  

3. The VPA will apply to the development the subject of the DA (“Development”).  

4. The provision to be made under the VPA will be the dedication to Council of 1.4m wide 
x 38.075m long strip of land adjacent to Summerville Place to be used to widen 
Summerville Place (“the Land”).  A plan showing the proposed area of dedication is 
attached to this letter. 

6. The dedication of the Land would occur by way of plan of subdivision to be registered 
once the building and civil works are complete and prior to the issue of any 
occupation certificate in respect of the Development. 

7.  A right of footway will be created as an easement in gross (limited in height) in 
accordance with the hatching shown on the plan annexed. 

7. The VPA shall not exclude the application of section 7.11, 7.12 or 7.24 of the EP&A Act. 

8. The dedication of the Land shall not be taken into consideration in determining a 
development contribution under section 7.11. 

9. The Land to be dedicated shall be used for the purpose of widening Summerville 
Place. 

10. The VPA will provide for security by being registered on title of the Property so that it 
runs with the Land and by including a provision in the VPA that the Property cannot be 
transferred unless the Owner causes the transferee to enter into a deed by which the 
transferee agrees to be bound by the VPA.  

11. The VPA will not operate unless and until Council grants consent to the DA. 
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12. In the event that consent is granted to the DA then a condition will be imposed on the 
Consent requiring the Owner to enter into the VPA upon Council notifying the 
Applicant in writing that it agrees to enter into the VPA. 

13. The VPA will be otherwise in accordance with Council's Planning Agreement Guidelines 
December 2019. 

14.  The Owners obligations under the VPA will be undertaken and completed at the 
Owners cost. For the avoidance of doubt there will be no cost to Northern Beaches 
Council. 

 

 

Yours faithfully 

MANLY VALE DEVELOPMENTS NO. 2 PTY LIMITED 

 

 

……………………………………………………. 
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DRAFT Planning Agreement 321-331 Condamine Street Manly Vale  

DRAFT 
 

Planning Agreement 
 

Environmental Planning and Assessment Act 1979 (NSW) 
 

321-331 Condamine Street Manly Vale New South Wales 
 
 

This Agreement is dated: 
 

PARTIES 
 

Northern Beaches Council (ABN 57 284 295 198) of 725 Pittwater Road, Dee Why, New South 
Wales (Council) 

 
and 

 
Manly Vale Developments No 2 Pty Limited (ACN 604 334 796) of ‘Stanton Financial Services 1 & 
2’, 50 Murray Street, Sydney, New South Wales (Developer) 

 
BACKGROUND 

 
A. The Developer owns the Land. 

 
B. The Developer proposes to carry out the Development on the Land. 

 
C. On 24 July 2020, the Developer lodged Development Application DA2020/0824 with 

Council for Development Consent to carry out the Development on the Land. 
 

D. The Developer made an offer to enter into a planning agreement associated with the 
Development Application on 22 December 2021. 

 
E. The Development Application DA2020/0824 was the subject of Land and Environment 

Court proceedings. On 11 February 2022 the Land and Environment Court granted 
Development Consent to the Development Application subject to conditions, including a 
deferred commencement condition requiring the Developer to enter into a planning 
agreement with Council to dedicate a 1.4 metre wide by 38.075 metre long, strip of Land 
adjacent to Somerville Place, Manly Vale, for the purposes of road widening and 
consistent with the Developer’s offer dated 22 December 2021. A right of footway will 
also be created as an easement benefiting Council. 

 
F. The Developer has offered to enter into this Agreement with Council to secure the 

dedication of the Land and creation of easement referred to in E above. 
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OPERATIVE PROVISIONS 

 
It is agreed: 

 
1. Definitions and interpretation 

1.1 In this Agreement the following definitions apply, unless the context clearly indicates 
otherwise: 

 
Act means the Environmental Planning and Assessment Act 1979 (NSW). 

 
Address for Service means the address of each Party appearing in Clause 11 or 
any new address notified by any Party to all other parties as its new Address for 
Service. 

 
Authority means any Federal, State or local government or semi-governmental, 
statutory, judicial or public person, instrumentality or department. 

 
Consent Authority has the same meaning as in the Act. 

 
Dealing, in relation to the Land, means, without limitation, selling, transferring, 
assigning, mortgaging, charging, encumbering or otherwise dealing with the Land. 

 
Developer means the Developer and the Landowner, unless other specified in this 
Agreement. 

 
Development means a shop-top housing development comprising a four-storey 
building over a two-level basement carpark with four retail tenancies, storage areas, 
plant rooms, loading bay, and three levels of apartments above and around a 
centralised internal courtyard, as approved under the Development Consent for 
DA2020/0824. 

 
Development Application has the same meaning as in the Act. 

 
Development Consent has the same meaning as in the Act. 

 
Development Contribution means a monetary contribution, the dedication of land 
free of cost or the provision of a material public benefit to be used for or applied 
towards a public purpose. 

 
Land means Lots 20-22 and 25 in DP11320, and Lot 123 in DP37259. 

 
Party means a party to this Agreement, including their successors and assigns. 

 
Plan of Subdivision means a registered plan of subdivision within the meaning of 
section 195 of the Conveyancing Act 1919 (NSW). 

 
Regulation means the Environmental Planning and Assessment Regulation 2021. 

 
Subdivision Certificate has the same meaning as in the Act. 

 
1.2 In the interpretation of this Agreement, the following provisions apply unless the 

context otherwise requires: 
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a) Headings are inserted for convenience only and do not affect the interpretation 
of this Agreement. 

 
b) A reference in this Agreement to a business day means a day other than a 

Saturday or Sunday on which banks are open for business generally in 
Sydney. 

 
c) If the day on which any act, matter or thing is to be done under this Agreement 

is not a business day, the act, matter or thing must be done on the next 
business day. 

 
d) A reference in this Agreement to dollars or $ means Australian dollars and all 

amounts payable under this Agreement are payable in Australian dollars. 
 

e) A reference in this Agreement to any law, legislation or legislative provision 
includes any statutory modification, amendment or re-enactment, and any 
subordinate legislation or regulations issued under that legislation or 
legislative provision. 

 
f) A reference in this Agreement to any agreement, deed or document is to that 

agreement, deed or document as amended, novated, supplemented or 
replaced. 

 
g) A reference to a clause, part, schedule or attachment is a reference to a 

clause, part, schedule or attachment of or to this Agreement. 
 

h) An expression importing a natural person includes any company, trust, 
partnership, joint venture, association, body corporate or governmental 
agency. 

 
i) Where a word or phrase is given a defined meaning, another part of speech or 

other grammatical form in respect of that word or phrase has a corresponding 
meaning. 

 
j) A word which denotes the singular denotes the plural, a word which denotes 

the plural denotes the singular, and a reference to any gender denotes the 
other genders. 

 
k) References to the word ‘include’ or ‘including’ are to be construed without 

limitation. 
 

l) A reference to this Agreement includes the agreement recorded in this 
Agreement. 

 
m) A reference to a Party to this Agreement includes a reference to the servants, 

agents and contractors of the Party, and the Party’s successors and assigns. 
 

n) Any schedules and attachments form part of this Agreement. 
 

2. Operation and application of this Agreement 
2.1 Operation of this Agreement 

 
This Agreement commences on the date that it is signed by all the parties. 
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2.2 Planning agreement under the Act 
 

The Parties agree that this Agreement is a planning agreement within the meaning of 
section 7.4 of the Act and governed by Subdivision 2 of Division 7.1 of Part 7 of the 
Act. 

 
2.3 Application of this Agreement 

 
This Agreement applies to the Land and the Development. 

 
2.4 Application of sections 7.11, 7.12 and 7.24 of the Act 

 
This Agreement shall not exclude the application of sections 7.11, 7.12 and 7.24 of the 
Act. 

 
3. Interest in Land 

The Developer represents and warrants that it is: 
 

3.1 the owner of the Land; and 
 

3.2 legally and beneficially entitled to obtain all consents and approvals and to 
compel any person referred to in or contemplated by clause 4 to assist, 
cooperate and to otherwise do all things necessary for the Developer to comply 
with its obligations under clause 4. 

 
4. Registration 

4.1 Within 14 Business Days of receiving a copy of this Agreement executed by Council, 
the Developer at its own expense is to take all practical steps and otherwise do 
anything to procure: 

 
4.1.1 the consent of each person, as required by the Registrar-General, who: 

 
4.1.1.1 has an estate or interest in the Land registered under the Real 

property Act; or 
 

4.1.1.2 is seized or possessed of an estate or interest in the Land, 
 

to the registration of this Agreement on the title to the Land and to the terms 
of this Agreement; and the execution of any documents; 

 
4.1.2 the production of the relevant certificates of title; and 

 
4.1.3 the lodgement of this Agreement in a registrable form at the NSW Land 

Registry Services for registration by the Registrar-General in the relevant 
folio of the Register for the Land within 14 Business Days of execution of this 
Agreement. 

 
4.2 Evidence of registration 

 
The Developer must provide Council with evidence of the registration of this 
Agreement pursuant to clause 4 within 14 Business Days of such lodgement at the 
NSW Land Registry Services. This must be in the form of a title search for the Land 
(all allotments) from Land Registry services. 
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5. Development contributions to be made under this Agreement 
SCHEDULE 1 – REFERENCE SCHEDULE 

 
Specify the development contributions to be made under the Agreement; when they are to 
be made; and the manner in which they are to be made. 

 
Item Name Description 

1 Dedicated Land Land being approximately 53m2 in size shown in 
the draft Proposed Plan of Subdivision of LOTS 
20-22 & 25 in DP11320 AND LOT 123 in 
DP37259, Issue A, dated 17 January 2022 (Plan 
of Subdivision) and contained in Attachment 1, 
for the purpose of widening the road reserve at 
Somerville Place. 

 
The timing of the dedication is to occur: 

 
• following the construction of Somerville Place 

by the Developer and appropriate 
inspections/signoff by Council, and 

• via the issue of a Subdivision   
Certificate by Council, and 

• prior to the issue of an Occupation Certificate 
for Development Consent DA2020/0824. 

2 Public Benefits Creation of an easement benefiting Council for 
public access across a privately owned footpath, as 
shown in the Proposed Plan of Subdivision 
contained in Attachment 1. 

 
The easement is to be created through the 
registration of a Subdivision Certificate issued by 
Council. 

 
The easement is to be created prior to the issue of 
an Occupation Certificate for Development 
Consent DA2020/0824. 

 
 

6. Dedication of Land 
SCHEDULE 2 – DEVELOPER’S WORK 

 
Specify the times at which, the manner in which and the public purposes of the dedication 

 
Item of Work Development Stage Final Inspection 

Stage 
Relevant Drawing 

Numbers 

Road widening 
and pedestrian 
footpath 

As part of  the 
Development 
Consent 

First inspection 
required during 
construction. 
Final inspection to 
occur following the 
completion of 

Gartner Trovato 
Architects Civil Works 
Plan C01, CO2 and 
CO3 
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construction and 
prior to dedication of 
the land and 
registration of the 
easement 
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7. Application of section 7.11 and section 7.12 of the Act to the development 
This Agreement shall not exclude the application of sections 7.11, 7.12 and 7.24 of the Act. 

 
8. Review of this Agreement 

This Agreement may be reviewed with agreement from both parties and in accordance with 
all legislative requirements. 

 
9. Dispute resolution 

9.1 Not Commence 
A Party must not commence any court proceedings relating to a dispute unless it 
complies with this Clause 9. 

 
9.2 Notice of Dispute 

If a Party claims that a dispute has arisen under this Agreement (Claimant), it must 
give written notice to the other Party (Respondent) stating the matters in dispute and 
designating as its representative a person to negotiate the dispute (Claim Notice). No 
Party may start court proceedings (except for proceedings seeking interlocutory relief) 
in respect of a dispute unless it has first complied with this clause. 

 
9.3 Response to Notice 

Within ten (10) business days of receiving the Claim Notice, the Respondent must 
notify the Claimant of its representative to negotiate the dispute. 

 
9.4 Negotiation 

The nominated representative must: 
 

(a) meet to discuss the matter in good faith within five (5) business days after 
service by the Respondent of notice of its representative. 

 
(b) use reasonable endeavours to settle or resolve the dispute within 15 business 

days after they have met. 
 

9.5 Further Notice if Not Settled 
If the dispute is not resolved within 15 business days after the nominated 
representatives have met, either Party may give to the other a written notice calling 
for determination of the dispute (Dispute Notice) by mediation under clause 9.6 or by 
expert determination under clause 9.7. 

 
9.6 Mediation 

If a Party gives a Dispute Notice calling for the dispute to be mediated: 
 

a) the parties must agree to the terms of reference of the mediation within five (5) 
business days of the receipt of the Dispute Notice (the terms shall include a 
requirement that the mediation rules of the Resolution Institute. 

 
b) the Mediator will be agreed between the parties, or failing agreement within five 

(5) business days of receipt of the Dispute Notice, either Party may request the 
President of the Resolution Institute to appoint a mediator. 

 
c) the Mediator appointed pursuant to this clause 9.6 must: 

 
i. have reasonable qualifications and practical experience in the area of the 

dispute; and 
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ii. have no interest or duty which conflicts or may conflict with his function as 
mediator, he being required to fully disclose any such interest or duty 
before his appointment; 

 
d) the Mediator shall be required to undertake to keep confidential all matters 

coming to his knowledge by reason of his appointment and performance of his 
duties. 

 
e) the parties must, within five (5) business days of receipt of the Dispute Notice, 

notify each other of their representatives who will be involved in the mediation. 
 

f) the parties agree to be bound by a mediation settlement and may only initiate 
judicial proceedings in respect of a dispute which is the subject of a mediation 
settlement for the purpose of enforcing that mediation settlement. 

 
g) in relation to costs and expenses: 

 
i. each Party will bear their own professional and expert costs incurred in 

connection with the mediation; and 
 

ii. the costs of the Mediator will be shared equally by the parties unless the 
Mediator determines a Party has engaged in vexatious or unconscionable 
behaviour in which case the Mediator may require the full costs of the 
mediation to be borne by that Party. 

 
9.7 Expert Determination 

 
If the dispute is not resolved under clause 9.4 or 9.6 the dispute may, by agreement 
between the parties, both acting reasonably having regard to the nature of the 
dispute, be resolved by expert determination, in which event: 

 
a) The dispute must be determined by an independent expert in the relevant field: 

 
i. agreed upon and appointed jointly by Council and the Developer; or 

 
ii. in the event that no agreement is reached or appointment made within 30 

business days, appointed on application of a Party by the then current 
President of the Law Society of New South Wales. 

 
b) the expert must be appointed in writing and the terms of appointment must not be 

inconsistent with this clause. 
 

c) the determination of the dispute by such expert will be made as an expert and not 
as an arbitrator and will be in writing and contain the reasons for the 
determination. 

 
d) the expert will determine the rules for the conduct of the process but must 

conduct the process in accordance with the rules of natural justice. 
 

e) each Party will bear its own costs in connection with the process and the 
determination by the expert together with an equal proportion of the expert’s fees 
and costs; and 

 
f) any determination made by an expert pursuant to this clause is final and binding 

upon the parties except where the determination is in respect of, or relates to, 
termination or purported termination of this agreement by any Party, in which 
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event the expert is deemed to be giving a non-binding appraisal and any Party 
may commence litigation in relation to the dispute if it has not been resolved 
within 20 business days of the expert giving his or her decision. 

 
9.8 Litigation 

 
If the dispute is not finally resolved in accordance with this clause 9, either Party is at 
liberty to litigate the dispute. 

 
9.9 Continue to perform obligations 

 
Each Party must continue to perform its obligations under this Agreement, 
notwithstanding the existence of a dispute. 

 
10. Enforcement 

10.1 Nothing in this Agreement prevents Council from exercising any function under 
the Act or any other Act or law relating to the enforcement of any aspect of this 
Agreement (including the breach of this Agreement by the Developer) or any 
matter to which this Agreement relates. 

 
10.2 Until such time as the land has been dedicated to Council and the easement has 

been registered, the Developer must: 
 

a) Notify Council in writing of the name and contact details of any Certifying 
Authority to which it has applied for a Construction Certificate at the same 
time that such application is made. 

 
b) At the time it lodges any application for a construction certificate notify the 

Certifying Authority in writing of the existence and terms of this 
Agreement. 

 
c) Procure and provide to Council a written acknowledgement from the 

Certifying Authority addressed to Council confirming that the Certifying 
Authority will not issue an Occupation Certificate until Council provides 
written confirmation that the contribution identified in clause 5 – Schedule 
1 has been provided. 

 
10.3 Right to Lodge a Caveat 

 
10.3.1. The Developer acknowledges and agrees that Council has a 

caveatable interest in the Land from the date of Development Consent 
and shall be entitled to lodge and maintain a caveat on the title to the 
Land notifying Council’s interest created by this Agreement. 

 
10.3.2. The Developer will upon execution of this Agreement deliver to Council 

a caveat in registrable form with the consent to caveat signed by the 
Developer notifying Council’s interest created by this Agreement 
together with a cheque in favour of NSW Land Registry Services for 
the registration fee on the caveat. 

 
10.3.3. Council will provide such written consents and registrable documents 

to the Developer to enable the Land to be mortgaged provided that the 
mortgagee acknowledges Council’s interest in the Land under this 
Agreement and agrees to the registration of this Agreement in 
accordance with its terms. 
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10.3.4. Upon registration of the Agreement on the title to the Land in 
accordance with clause 4 or surrender of the Development Consent, 
the Developer will be entitled to withdrawal of the caveat. 

 
11. Notices 

11.1 Any notice, consent, information, application or request that must or may be given 
or made to a Party under this Agreement is only given or made if it is in writing and 
sent in one of the following ways: 

 
a) Delivered or posted to that Party at its address set out below. 

 
b) Emailed to that Party at its email address set out below. 

 
Council 

 
Attention: CEO, Northern Beaches Council 

Address: PO Box 82 Manly, NSW, 1655 

Email: council@northernbeaches.nsw.gov.au 

Developer  
 

Attention: Moe Jarra 
 

Address: PO Box 456, Pyrmont  NSW  2009 
 

Email:  reception@citegroup.com.au  and  mj@citegroup.com.au  
 

11.2 If a Party gives the other Party three (3) business days’ notice of a change of its 
address or fax number, any notice, consent, information, application or request is 
only given or made by that other Party if it is delivered, posted or faxed to the 
latest address or fax number. 

 
11.3 Any notice, consent, information, application or request is to be treated as given 

or made at the following time: 
 

a) If it is delivered, when it is left at the relevant address. 
 

b) If it is sent by post, two (2) business days after it is posted. 
 

c) If it is sent by fax, as soon as the sender receives from the sender’s fax 
machine a report of an error free transmission to the correct fax number. 

 
11.4 If any notice, consent, information, application or request is delivered, or an error free 

transmission report in relation to it is received, on a day that is not a business day, or 
if on a business day, after 5pm on that day in the place of the Party to whom it is sent, 
it is to be treated as having been given or made at the beginning of the next business 
day. 

 
12. Approvals and consent 

Except as otherwise set out in this Agreement, and subject to any statutory obligations, a 
Party may give or withhold an approval or consent to be given under this Agreement in that 
Party’s absolute discretion and subject to any conditions determined by the Party. A Party is 
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not obliged to give its reasons for giving or withholding consent or for giving consent subject 
to conditions. 

 
13. Assignment and dealings 

Until the Land is dedicated and the easement is registered, the Developer cannot sell, 
transfer, assign, novate, charge, encumber or otherwise deal with the Land or attempt or 
purport to do so unless the Developer: 

 
13.1 Gives Council no less than twenty (20) business days’ notice in writing of the 

proposed sale, transfer, assignment, novation, charge, encumbrance or other 
dealing with its rights in respect of the Land. 

 
13.2 Procures that any buyer, transferee, assignee or novatee promptly executes an 

Agreement in favour of Council whereby the buyer, transferee, assignee or novatee 
becomes contractually bound with Council to perform the Developer’s obligations 
under this Agreement. 

 
13.3 In the event of a proposed charge, mortgage, encumbrance or other dealing with the 

Land, the novatee provides to Council a bank guarantee unlimited in time from a 
bank and on terms acceptable to Council to secure the payment of the development 
contribution. 

 

14. Costs 
Council’s costs of and incidental to the preparation and execution of this Agreement and 
any related documents and registration of same shall be borne by the Developer. 

 
15. Entire Agreement 

This Agreement contains everything to which the Parties have agreed in relation to the 
matters it deals with. No Party can rely on an earlier document, or anything said or done by 
another Party, or by a director, officer, agent or employee of that Party, before this 
Agreement was executed, except as permitted by law. 

 
16. Further acts 

Each Party must promptly execute all documents and do all things that another Party from 
time to time reasonably requests to affect, perfect or complete this Agreement and all 
transactions incidental to it. 

 
17. Governing law and jurisdiction 

This Agreement is governed by the law of New South Wales. The Parties submit to the 
nonexclusive jurisdiction of its courts and courts of appeal from them. The Parties will not 
object to the exercise of jurisdiction by those courts on any basis. 

 
18. Joint and individual liability and benefits 

Except as otherwise set out in this Agreement, any agreement, covenant, representation or 
warranty under this Agreement by 2 or more persons binds them jointly and each of them 
individually, and any benefit in favour of 2 or more persons is for the benefit of them jointly 
and each of them individually. 

 
19. No fetter 

Nothing in this Agreement shall be construed as requiring Council to do anything that would 
cause it to be in breach of any of its obligations at law, and without limitation, nothing shall 
be construed as limiting or fettering in any way the exercise of any statutory discretion or 
duty. 
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20. Representations and warranties 
The Parties represent and warrant that they have power to enter into this Agreement and 
comply with their obligations under the Agreement and that entry into this Agreement will 
not result in the breach of any law. 

 
21. Severability 

If a clause or part of a clause of this Agreement can be read in a way that makes it illegal, 
unenforceable or invalid, but can also be read in a way that makes it legal, enforceable and 
valid, it must be read in the latter way. If any clause or part of a clause is illegal, 
unenforceable or invalid, that clause or part is to be treated as removed from this 
Agreement, but the rest of this Agreement is not affected. 

 
22. Modification 

No modification of this Agreement will be of any force or effect unless it is in writing and 
signed by the Parties to this Agreement. 

 
23. Waiver 

The fact that a Party fails to do, or delays in doing, something the Party is entitled to do 
under this Agreement, does not amount to a waiver of any obligation of, or breach of 
obligation by, another Party. A waiver by a Party is only effective if it is in writing. A written 
waiver by a Party is only effective in relation to the particular obligation or breach in respect 
of which it is given. It is not to be taken as an implied waiver of any other obligation or 
breach or as an implied waiver of that obligation or breach in relation to any other occasion. 
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Execution 
 

Dated: …………………………………………. 
 

Executed as a deed: 
 
 

Executed by Manly Vale Developments 
No 2 Pty Ltd (ACN 604 334 796) in 
accordance with section 127(1) of the 
Corporations Act 2001: 

 

 
................................................................. 
Signature of Director 

 
................................................................... 
Signature of Director/Secretary 

 
................................................................. 
Name of Director in full 

 
................................................................... 
Name of Director/Secretary in full 

 
 
 

Signed sealed and delivered by Northern 
Beaches Council by its authorised delegate 
in the presence of: 

 

 
   ← 

 
   ← 

Signature of Witness Signature of delegate 
  

Signature of witness Name of delegate (print) 

 
Address of witness 

 
 
Authority 
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Note: the purpose of this explanatory note is to provide details about this Agreement. This 
explanatory note should not be used to assist in construing this Agreement. 

 
 
 

Explanatory Note 
 

Proposed draft Planning Agreement 
 

Under section 7.4 of the Environmental Planning and Assessment Act 1979 (NSW) 
 

1. Parties 
 

Northern Beaches Council (Planning Authority) 
 

Manly Vale Developments No 2 Pty Ltd (Developer) 
 

2. Description of subject land 
 

Lots 20-22 and 25 in DP11320, and Lot 123 in DP37259 
 

3. Description of proposed change to environmental planning instrument/development 
application 

 
DA2020/0824 for shop-top housing development comprising a four-storey building over a 
two-level basement carpark with four retail tenancies, storage areas, plant rooms, loading 
bay, and three levels of apartments above and around a centralised internal courtyard, as 
approved under the Development Consent for DA2020/0824. 

 
4. Summary of objectives, nature and effect of the proposed draft Planning Agreement 

 
The Planning Agreement will deliver the following contributions to Council: 

 
Dedication of Land to Council being approximately 53m2 in size shown in the draft Proposed 
Plan of Subdivision of LOTS 20-22 & 25 in DP11320 AND LOT 123 in DP37259, Issue A, 
dated 17 January 2022 (Plan of Subdivision), for the purpose of widening the road reserve 
at Somerville Place and contained in Attachment 1. 

Creation of an easement benefiting Council for public access across a privately owned 
footpath, as shown in the Plan of Subdivision. 

 
The following public benefits are afforded by this Planning Agreement: 

 
• The dedication of Land will be at no cost to Council and will provide a widened road 

reserve, resulting in it being 6 metres in width, and goes towards partially achieving 
the planned future outcome for Somerville Place. 

 
• Widening this section of Somerville Place improves the utility of this road (which will 

be reconstructed under DA2020/0824) and will contribute to the future anticipated 
two-way operation, improving traffic movements. 

 
• Public access, by way of a registered easement benefitting Council, over the 

privately-owned land (that will contain a footpath constructed under DA2020/0824) 
provides a safe pedestrian access to the local road network. 
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5. Timing of delivery of the public community benefit (Note: Information is to be provided 
on the timing of delivery of the proposed benefits in relation to the issuing of construction, 
occupation or subdivision certificates.) 

 
Name Timing 

Dedicated Land The dedication of Land to Council is to occur: 
 

• following the construction of Somerville 
Place and appropriate 
inspections/signoff by Council, and 

• via the issue of a Subdivision 
Certificate by Council, and 

• prior to the issue of an Occupation 
Certificate for DA2020/0824. 

Easement The easement is to be created through the 
registration of a Subdivision Certificate issued 
by Council. 

 
The easement is to be created prior to the issue 
of an Occupation Certificate for DA2020/0824. 

 
 

6. Other Matters 
 
 

Signed and dated by all Parties 
 

Note: This template has been drafted for a proposed draft planning agreement, but applies equally 
to a proposed amendment or revocation of a VPA 

 
. 
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Attachment 1 – Draft Plan of Subdivision 
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1. Summary 
This report outlines the outcomes of community and stakeholder engagement as part of a 
proposal to grant an easement that would drain water over Fox Reserve, Collaroy to benefit 
41 and 43 Beach Road, Collaroy.  

The feedback collected during consultation indicated concern for the proposed easement over 
Fox Reserve with comments citing the loss of public land due to the easement to drain water. 

Feedback also suggested Council should consider the effects on the surrounding land that 
would result from the easement. 

The proposed easement is for the formalisation and connection of a private drainage line to 
the existing stormwater pipe. This easement will not result in the loss of public land or 
recreational use. 

1.1. Key outcomes 

 

Total unique 
responses 

11 

 

How responses 
were received 

Submission form Completions: 11 

 

Feedback themes 

Loss of public land 

Environmental Impact 

Trees 

Compensation 

Alternative means to drain water 

 

1.2. How we engaged 

 

Have Your Say:  
visitation stats 

Visitors: 691 Visits: 795 Average time onsite: 
1 min 40 secs 

 

Print media and 
collateral 

Mailout to neighbouring residences 

Site signs used:  

Distribution: 13 

Number of signs: 1 

 

Community Engagement (fortnightly) 
newsletter: 2 editions 

Council (weekly) e-News: 1 edition  

Distribution: Approx. 
22,000 subscribers 

Distribution: Approx. 
180,000 subscribers 
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Electronic direct mail 
(EDM) 

 

1.3. Who responded1 

 

Gender 
 

 

Age groups 

 

 

Postcodes 

 

 

2. Background 
A Stormwater Drainage application (S68A2022/0003) was submitted to Council in March 2022 
to propose outfall arrangements to drain water. Council’s Development Engineering team has 
refused the application for the following reason: 

“The private stormwater drainage line that is proposed to run through the adjacent 
Council public reserve and connect to an existing drainage pit requires the creation a 
drainage easement.” 

Therefore, the applicant has submitted an Easement over Council Land application. 

 

3. Engagement objectives 
Community and stakeholder engagement aimed to: 

 build community and stakeholder awareness of participation activities 

 provide accessible information so community and stakeholders can participate in a 
meaningful way 

 
1 Demographic data was gathered by request only. The data represented only includes those respondents who provided this detail. 
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 identify community and stakeholder concerns, local knowledge and values. 

 

 

4. Engagement approach 
Community and stakeholder engagement for the proposed easement over Fox Reserve, 
Collaroy was conducted between Friday 4 November 2022 and Sunday 4 December 2022. 

The engagement was planned, implemented and reported in accordance with Council’s 
Community Engagement Matrix (2017).  

A project page2 was established on our have your say platform with information provided in an 
accessible and easy to read format.  

The project was primarily promoted through onsite signage, resident letter notifications, and 
our regular email newsletter (EDM) channels.  

Feedback was captured through an online submission form embedded onto the have your say 
project page, with an open-field comments box providing community members a space to 
share their feedback about the proposal. 

Email and written submissions were also invited and contact details for the project manager 
provided should there be questions from the community. 

 

5. Findings 
A review of the feedback collected during consultation indicated a number of objections for the 
proposed easement over Fox Reserve, with comments citing concern about the loss of public 
land due to the easement to drain water. 

Feedback also suggested Council should consider the effects on the surrounding land that 
would result from the easement. 

Issues and considerations raised in the feedback are outlined in the table below and Council 
responses are provided.  

 

Table 1: Issues, change requests and other considerations 

Theme Issues, change requests and 
other considerations raised 

Council’s response 

Loss of public land This land is for the public and 
should not be just for the benefit 
of an individual 

An easement is a common 
legal agreement between 
Council and adjacent 
property owners to allow for 
the connection of services 
from a neighbouring property 
to services that run through 
Council land such as 
stormwater, sewer, and water 

 
2 https://yoursay.northernbeaches.nsw.gov.au/proposed-easement-over-fox-reserve-collaroy  



 

  ATTACHMENT 2 
Community Engagement Report - Proposed Easement over Fox Reserve, Collaroy 

ITEM NO. 13.1 - 28 MARCH 2023 
 

184 

  

 

      
Community and Stakeholder Engagement Report 
Proposed easement over Fox Reserve, Collaroy 

 
Page 5 of 10 

     

mains. Easements do not 
result in the loss of any public 
land as they only confer 
rights for the property owner 
to connect underground 
services and do not provide 
for exclusive use or access.  
The proposed easement for 
the stormwater connection 
will be required to be 
underground for minimal 
disturbance to the reserve. 
There is also precedence 
with existing easements on 
Fox Reserve for underground 
stormwater connections. 
There has been no impact on 
the recreational use of this 
public reserve from these 
existing easements. 

Environmental Impact There is concern about the 
environmental impact from the 
creation of this easement such 
as sand erosion and flooding 
occurring in the Collaroy area. 

The proposed easement is to 
connect private stormwater 
into an existing stormwater 
pipe. The additional amount 
of water being discharged 
into the existing pipe will not 
be materially increased and 
therefore will not materially 
increase the existing 
stormwater discharge into 
Fisherman’s Beach. The 
connection to a formal 
stormwater system will 
improve overland flow 
running from the property 
across Fox Reserve. 

Trees Concern about the impact on the 
nearby Norfolk trees 

A condition of consent for the 
Development Approval 
(DA2019/1522) is that all 
trees in the Reserve must be 
protected.  

Council has assessed the 
location of the easement with 
the location of the 
surrounding trees. Due to the 
distance from the easement 
pipes, there will be no impact 
to trees in the reserve.  

Compensation The one-time compensation 
payment is not comparable to the 

The applicant is required to 
pay compensation to Council 
based on the impact of the 
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future needs of the reserve for 
the community. 

proposed easement on the 
current value of the reserve. 
The compensation fee to be 
paid would contribute to the 
ongoing maintenance and 
upgrade of Northern 
Beaches’ parks and 
reserves.  

The easement does not 
confer exclusive access to 
the Reserve and after the 
pipes are installed and the 
applicant restores the 
Reserve, current use can be 
resumed. 

Alternative means to 
drain water 

There should be other means for 
the property to drain water other 
than through public land 

The approved Development 
Application (DA2019/1522) 
included a condition for 
stormwater disposal to a 
level spreader system. 

However, certain weather 
events raised some issues 
with the above approach. 

To seek an alternative 
solution to drain water, the 
applicant has proposed a 
private stormwater drainage 
line through Fox Reserve and 
connection to the existing 
drainage pit. 
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Appendix 1 Verbatim community and stakeholder responses 
 
Number Submission 
1 I am someone who walks in this area and has so for years. 

Will the easement impact the norfolk pines and native trees already on the slope of the 
proposed area and cause them damage? 
The section infront of the properties has 2 large norfolk and 1 small norfolk thats roots 
go into the proposed easement area. Also there already is so much beach erosion in 
that location that the area where the easment is to be granted will remove all the 
current plant growth that is holding the sand there. It would take well over a year for 
that to regrow and in that time there will be an increase in sand/ beach erosion 
because of it. 
Considering the owners have so much land already why ruin the natural habitat, why 
does the drainage have to go to this location? 
It will ruin the area permanently if the easment if granted 

2 Propose Easement over Fox Reserve, Collaroy.  
 
I’ve grew up at xx xxxxxxxxxx xxx, Collaroy with my family and now visit my parents 
often to this beautiful place and community.  
 
Due to my upbringing in the “basin” area - walks to Long Reef, swims, windsurfing and 
diving/snorkelling at the back on Collaroy pool and basin area – I chose to study 
Marine Science at Sydney University (majoring in Sedimentology / Oceanography and 
Applied Maths) so I could contribute to the regeneration and restoration of the natural 
world – that was grounded in science. A lofty vision at the time, but one I have pursued 
in my career.  
 
I am now Managing Director of the xxxxxx xxxx xxxxxxxxxx which engages in 
campaigns and investments that help shape a more sustainable future. We support 
initiatives that will lead to pollution reduction and natural ecosystem regeneration.  
 
Hence, as a Marine Scientist, a conservationist and a passionate local - I strongly 
object to the proposed easement over Fox Reserve, Collaroy for the following reasons: 
- 
 
• The proposed drainage of the storm water in this area will further degrade the 
natural ecosystem. Over the last 40 years Fox Reserve has already seen overreach in 
vegetation clearing and cliff destruction. I welcome the stairs that have been 
constructed to protect the cliff face, but more must be done to enhanced and restored 
this area rather than see proposals such as these which benefits a few “prime 
homeowners” and not the whole community for generations to come. 
• The atheistic of the park would be compromised for all users (now and in the 
future) of the Reserve; and  
• The “payment of compensation” to the council is short-lived by any measurement 
that is applied to nature for decades to come. This needs to be accounted for, as many 
decisions are made for a decade at most – without due compensation given to 
generations.  
 
I am happy to provide any further detials.  
 

 
Personal details and inappropriate language have been redacted where possible. Spelling and grammatical errors have been amended 
only where misinterpretation or offence may be caused. 
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xxxx xxxxxxx 
Ph: xxxx xxx xxx 

3 I am very much against the proposal to put an easement in Fox Park for the filling 
reason;- 
1) The problem with the water was caused by the removal of the cliff by the 
developers. We all saw this coming as they bulldozed the rock to below sea level at 
lot41. Therefore as, 
2)the developer created the problem they have the responsibility to solve it on there 
own land, NOT ON PUBLIC LAND making the easement would be the Councils 
problem for ever.  
3) Problems with the easement would increase with time, creating increased expense 
for the Council. No amount of compensation now will cover the future expenses 
money.  
4) where the easement is planed is in a dip and will become water logged. This is 
where we  sit/lie.   
Being a Scientist I understand the problems the easement will cause and my objection 
are based on Scientific Knowledge. 
I know the spot where the easement is planned and my family xxxxx have lived xxxxx 
very close to Fox Park xxxxx. And that spot is we sit/lie, picnic often on a daily basic. 
I would find it very irresponsible of the Council to allow this easement.  
Kind Regards, 
xxxxxxx xxxxxxx 

4 No submission recorded 
5 1. It seems odd that an easement was necessary prior to the xxxxxx.  Why is it 

necessary now? 
2. It also has all the hallmarks of very rich people throwing their weight around and 
getting a benefit that would not be provided to less influencial people. 
3. There is precious little open space which is available to the public, and the reduction 
of such space, however small, for the benefit of private individuals should not be 
permitted by the Council. 
4. Why was the stormwater situation not resolved as part of the DA process.  To be 
considering it now smacks of incompetence or arrogance. 
5. I am strongly against the Council granting this easement.  Let the xxxxxxxx sort their 
own water drainage on their very large property. 

6 I do not support this proposal. 
 
Public space is slowly being eroded away by property owners. 
This is a limited resource and once gone is gone for good. 
This is a short-term gain for the current property owners (until they sell it), 
but the public space should be preserved for future generations. 
 
xxxx xxxxx, Collaroy 

7 I oppose the proposed grant of an easement over Council's Community Land known 
as Fox Reserve (Lot 2 DP 566490).  The declared purpose of the easement to provide 
stormwater drainage seeks to permanently deny the public access and/or ammenity 
within Fox reserve in order to provide a solution to a private issue. The stormwater 
issues for 41 and 43 Beach Road (Lots 1/DP300846 and 7/DP7391) are issues 
inhereint to and created by the developer of the site and there is no justification for 
council to permit public funds and amenity to be impacted to resolve an issue that 
could and should have been resolved on the developer's site at the developer's 
expense.  Had the developer taken adequate steps within the original design of their 
developments to address the stormwater runoff issues then there would be no need for 
access to public land to resolve their issue.  It is not fair that (a) the community access 
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and amenity at the site will be impacted, (b) that it will be a permanently impact, and 
(c) that the fragile nature of the natural sands, dunes and hillside leading to the upper 
portion of the reserve to the east of the developer's lots will be impacted by the works.  
Consequently I oppose this proposed easement.  
xxxx xxxxxxx, xxxx-xxx-xxx 

8 I do not consider that an easement on public land should be necessary.  When 
developing private land, it seems reasonable to me that all works necessary for 
drainage are completed ON the private land.  If there is inadequate land space 
available for dealing with associated drainage issues then it seems sensible that the 
development plans be adjusted to create the necessary space, rather than seeking to 
take this space from public land.  I was unable to find any information which explained 
why the drainage works could not be completed on their own land, and why public land 
should be accessed.  The land proposed for the easement is a highly sensitive and 
unstable dune area, and it seems sensible to me that this land be left undisturbed and 
the required drainage issues be dealt with on the private property.  If this development 
sought to secure a drainage easement over a neighbouring private property, I doubt 
that it would be granted.  Therefore the same principles should apply to public land. 

9 I object to the drainage easement 
The building site was very heavily excavated well below the existing topography of the 
land. 
The proposal to drain storm water onto Fox park via an easement only will increase the 
likelihood of the area being flooded.  The proposed exit of the storm water is sited in a 
dip of the existing land and would not easily drain away with the result of pools of 
water.  This would seriously impact on the existing amenity. 
I therefore strongly oppose the granting of the easement 

10 Dear Sir/ Madam, 
The proposal to gain an easement in an area that is subject to intermittent inundation 
now would appear to be completely unsustainable in the future. 
 
The requirement from council to deal with water retention and removal from a site 
would have been dealt with at the time of the proposal. This seems very late in the 
scheme of works to be proposing an alternative for water disposal from the site. 
 
The planned works would be, in the fullness of time subject to further inundation. It 
does not seem to me to be appropriate for council to be allowing any building closer to 
the ocean. The inadvisability of this is demonstrated by the sea wall building on the 
beach. 
 
Regards, 
xxxxx xxxxxxxx 

11 As a local resident I am very concerned about this encroachment onto an already 
threatened foreshore due to sea level rise and global warming. Does this also cause 
disturbance to an already threatened and at risk beachfront? 
Why can’t the storm water be disposed of in the usual means? 
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WHY IS ACTIVITY EXEMPT: (provide details here of relevant section from exempt clauses and other 
relevant detail) 

           WILL THE ACTIVITY: 

Q2 Involve the removal or damage to any remnant 
native vegetation or any construction works 
within Tree Protection Zones (under the drip 
line). Note. this excludes issues where there is a 
significant public risk posed from the vegetation. 
For assistance please see Natural Environment 
Officer in Bushland and Biodiversity team. 
 
*The proposal may  require an additional tap 
that is in the canopy zone.  

If YES to any of these items, 
activity is not exempt continue 

to Table 2- Q7.  
 

If all items are NO, complete 
Approvals and Licences 

and Certifications 

 

  

Q3 Involve construction within 40 metres of a 
waterway that will impact geomorphology, 
groundwater, water quality or appearance of 
the foreshore or waterway.  Note. This excludes 
the removal of built up sediment and 
maintenance works within drainage channels to 
restore the channel. For assistance please talk to 
the Senior Environment Officer – Catchments in 
Environment & Sustainability. 

  

Q4 Have a negative impact on amenity in the area 
either during or post works. 

  

Q5 Be immediately adjacent to or within a 
Threatened Ecological Community. 

(Check SEA or for assistance please talk to the 
Natural Environment Officer in Bushland and 
Biodiversity team) 

  

Q6 Disturb more than 40m2 excluding man-made 
surfaces (e.g./ road, sportsfield turf) and linear 
work such as trenching or kerb & gutter. 

 

 

  

 

..continue to next page for exempt development  
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Certification Exempt 
 
I certify that the proposed activity is exempt and will be undertaken in accordance with any relevant 
environmental controls, standards, procedures, etc. and that any other agency requirements will be met. 
 
 
 
 

Executive Manager 
 

Business Unit 
 

Signature Date 

 

 
Note 1: For EXEMPT Activities no further assessment is required. However, licenses or permits from other 
agencies may be required please complete section 4.  If the activity is exempt the Executive Manager for the 
business unit of the proposal should complete the above certification. 
 
Note 2: It is advisable that an informal impact assessment is undertaken as a risk management 
measure. 
 

Table 2 will determine if the activity is Permissible Without Consent. If the activity is Permissible Without 
Consent then no Development Application is required. 
 

Table 2 

 
Assessment Description and References 

Tick 
box 

Q7 Permitted 
Without 
Consent 

The activity is “Permitted Without Consent”. Assessment is via Part 5 of the 
EP&A Act 1979 and Form 1 – Impact Assessment is to be completed, and/or 
an REF prepared.   
List the relevant Clause from SEPP Infrastructure or the LEP that determined 
this outcome below. For assistance please refer to a Principal Planner from 
the Development Assessment business unit. 

 

Why is the Activity Permitted Without Consent:  
 
The use/activity can be described as a recreation area and garden landscaping, which does not require development 
consent by virtue of being development “permitted without consent” under the SEPP 2021 Transport and 
Infrastructure as follows: 
 

DIVISION 12 PARKS AND OTHER PUBLIC RESERVES 
 
Clause 2.73 DEVELOPMENT PERMITTED WITHOUT CONSENT 

(3) Any of the following development may be carried out by or on behalf of a council without 
consent on a public reserve under the control of or vested in the council – (a) development for any 
of the following purposes –  
(ii) recreation areas and recreation facilities (outdoor), but not including grandstands. (iv) 
lighting, if light spill and artificial sky glow is minimised in accordance with the Lighting for Roads 
and Public Spaces Standard. 
(v) landscaping, including landscape structures or features (such as artwork) and irrigation 
systems. 
(vi) food preparation and related facilities for people using the reserve 
 

Clause 2.74 EXEMPT DEVELOPMENT 
(1) Development for any of the following purposes that is carried out in the prescribed circumstances is 
exempt development 
(a) construction, maintenance and repair of: 
(i) walking tracks, boardwalks and raised walking paths, ramps, minor pedestrian bridges, stairways, gates, 
seats, barbecues, shelters and shade structures, 
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Working within or impacting on Threatened 
Species/Populations and/or Threatened 
Ecological Communities and/or causing any 
possible damage to those threatened species or 
communities.  For assistance check SEA or for 
assistance please talk to the Natural Environment 
Officer in Environment & Sustainability 
 

  

Must complete an REF and 
depending on the assessment the 
proposed works may require a 
license from Office of Environment 
& Heritage (OEH). 

Working near Aquatic Reserves, Aquatic Habitat 
or damaging any marine vegetation such as sea 
grass, mangroves, etc.  
For assistance please talk to the Senior 
Environment Officer in Environment & 
Sustainability 

  

A Permit from the Department of 
Primary Industries is required. 

Dredging of water or banks of creeks 
  

A Permit from the Department of 
Primary Industries is required 

Working within the ‘place’ of a Heritage Item 
identified under the NSW Heritage Act   

  
Refer to Councils Heritage Officer 

Working near known aboriginal relics, places, or 
potential Aboriginal relics or places – Check with 
the Aboriginal Heritage Office. see APPENDIX 2 
Aboriginal heritage potential desktop assessment 
checklist 
 

  

Must notify the Office of 
Environment and Heritage prior to 
commencing works 

Working on vacant Crown Lands not under 
Council Control and/or Council not Trustee -
check with the property office. 

  

Permission must be sought from the 
Department of Primary Industries 

Working on a Classified Roads – not under a 
current maintenance program    

Approval required from NSW Roads 
and Maritime Services 

If polluting a waterway ie. dewatering, herbicide 
application, etc    

Licence from the Office of 
Environment and Heritage 

Check Dial Before You Dig to identify any services 
that may be impacted   

Contact the relevant service 
authority 

On the open coast or estuary. Assistance can be 
provided from the Coast & Catchments team in 
Environment & Climate.  

  
Approval from the Office of 
Environment and Heritage may be 
required.  

On land which is not owned or controlled by 
Council.    

Contact the landowner to obtain 
approval 

 

 
Certification Sections 1-4 
 

I certify that the above information in Sections 1 to 4 is correct and I have endeavoured to clarify that all 
requirements have been met. 
 
 
 
 

Project Officer 
 

Business Unit 
Parks & Recreation 

Signature 

 
Date 
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The key site attributes and the associated planning controls are 
provided in Table 2, Figure 5.   The most relevant controls are 
summarised below: 
 

Impacts of the activity are considered minor. 
 
The Reserve contains stands of canopy trees particularly 
Turpentine trees (Syncarpia glomulifera) along the northern 
and eastern boundaries. However, the proposed community 
garden consists mostly of soft landscaping located on turf and 
distanced four metres from the tree trunks on the eastern side 
of the Reserve. See Figure 1 on page 3.   The construction of 
the community garden by the group and their ongoing 
activities are not expected to impact negatively on the site 
ecosystems.  
 
The Reserve is mapped as Biodiversity under the Pittwater LEP 
2014.  (See Figure 9). A portion of the site is mapped as Littoral 
Rainforest Proximity area under the Coastal Management SEPP.  
 

The site is mapped as a Wildlife Corridor (excl. Cat1/Cat2/Core 
Species) under the Pittwater 21 DCP.   
 
The site is not mapped as having any threatened native 
vegetation communities, and there are no previous records of 
threatened species at the site.  
 
There is potential fauna and threatened species associated with 
the adjoining bushland within the neighbouring golf course and 
Barkala estate lands. 
 
A locally significant species that may frequent the site is the 
long-nosed bandicoot and perhaps other ground fauna such as 
blue tongued lizards or water dragons etc.  
 

The site is listed as Koala Habitat Protection in the SEPP 44. 
(Ref. SEA).  
 

1 
 

 

2 
 

 

3 
 

 

An agreement with Council will require the community garden 
be located on the turf area, away from the canopy trees. 
 
Council’s arborists suggested a four-metre buffer between the 
eastern boundary of the garden and the existing canopy trees. 
They also suggested that the northern boundary of the 
community garden be located clear of the canopy to provide 
solar access.   
 
Council’s arborists will comment on the location of a tap within 
the canopy zone and supervise this work if required.  Canopy 
trees will be protected in accordance with AS4970-2009. 

 
Water quality – the agreement with the garden group will 
specify that stockpiles of soil will be covered with fabric. 

 
The site’s acid Sulphate Class 5 does not require any risk 
mitigation measures as advised by Northern Beaches Council 
Environment Health department. 
 
No poisons are to be used on the site that might impact native 
fauna. Should plantings need to be protected from herbivory 
then a physical exclusion measure such as mesh or wire is to be 
used to keep native animals out of the vegetable patches or the 
like. 
 
All existing canopy trees will be retained. This is consistent with 
the principles of the Koala SEPP 2021 which requires koala 
habitat to be properly considered during the development 
process and for council’s to strategically manage koala habitat 
through koala plans of management. 
 
 

 

 

1 
 

 

2 
 

 

3 
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B. For proposal that is “permitted without consent” with Level 2 (Section 6) proposals, under current delegations endorsement from the Executive 
Manager Development Assessment (or delegate) is required.  

 
In this case, this completed form is to be forwarded to the Development Assessments team who will review and determine with conditions (as 
appropriate) by provision of a separate memo. 

   
 
  NA 
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APPENDIX 1 
Biodiversity Conservation Act 2016 – Part 7 Division 1 Section 7.3 
7.3   Test for determining whether proposed development or activity likely to significantly affect threatened species or ecological communities, or their habitats 
(1)  The following is to be taken into account for the purposes of determining whether a proposed development or activity is likely to significantly affect threatened species 
or ecological communities, or their habitats: 

a) in the case of a threatened species, whether the proposed development or activity is likely to have an adverse effect on the life cycle of the species such that a 
viable local population of the species is likely to be placed at risk of extinction, 

b) in the case of an endangered ecological community or critically endangered ecological community, whether the proposed development or activity: 
i. is likely to have an adverse effect on the extent of the ecological community such that its local occurrence is likely to be placed at risk of extinction, or 

ii. is likely to substantially and adversely modify the composition of the ecological community such that its local occurrence is likely to be placed at risk of 
extinction, 

c) in relation to the habitat of a threatened species or ecological community: 
i. the extent to which habitat is likely to be removed or modified as a result of the proposed development or activity, and 

ii. whether an area of habitat is likely to become fragmented or isolated from other areas of habitat as a result of the proposed development or activity, and 
iii. the importance of the habitat to be removed, modified, fragmented or isolated to the long-term survival of the species or ecological community in the 

locality, 
d) whether the proposed development or activity is likely to have an adverse effect on any declared area of outstanding biodiversity value (either directly or 

indirectly), 
e) whether the proposed development or activity is or is part of a key threatening process or is likely to increase the impact of a key threatening process. 

(2)  The Minister may, by order published in the Gazette with the concurrence of the Minister for Planning, issue guidelines relating to the determination of whether a 
proposed development or activity is likely to significantly affect threatened species or ecological communities, or their habitats. Any such guidelines may include 
consideration of the implementation of strategies under the Biodiversity Conservation Program. 
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APPENDIX 2 
Aboriginal heritage desktop assessment checklist (direct reference from Aboriginal Heritage Office) 

1.  Check Aboriginal heritage potential mapping and Aboriginal site data 
a)  What level of potential is the subject area in     Very High 

    High 
    Moderate 
    Low 
    Very Low 

Comments: The area is mapped as having moderate potential for Aboriginal heritage, however, this is unlikely given that they area is disturbed. 

b) Are there registered Aboriginal site within or within the vicinity of the 

subject area? 

    Immediate vicinity 

    Within 100-200m 

    Not recorded nearby 
Comments: No known Aboriginal sites are recorded within the subject area 

2.  Check landscape features present in the subject area 
a) Are any of the following features present in the subject area? No 

 

    Watercourses (creek lines, drainage lines even if ephemeral) 

    Foreshore 

    Cliff lines or boulders (higher than 1m) 

    Overhangs or caves 

    Level sandstone outcrops (>2m2) 

    Deep sandy deposits 
Comments:   The site does not contain these features. 

b) What is the land use history of the subject area? 
The center of the site has been cleared of vegetation, turfed and maintained as 
mown parkland.  The north, east and western boundary areas contain local native 
canopy trees. 

    Heavily modified 

    Moderately modified 

    Limited modification 

    No known modification 

Aboriginal heritage potential identified:     Yes    No    unsure 
If yes/unsure, refer to AHO Date referred:  

 
If no, works may proceed with caution 
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If the garden is supported by Council a Memorandum of Understanding (MoU) between Council and the garden group would be established. The MoU 
would include, among other things, the mitigation measures listed in this document. The mitigation measures in this document aim to protect the aesthetic 
values, the natural environment, and the amenity of the Reserve and are supported by the garden group. 
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